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INTRODUCTORY CHAPTER 


BY; 


Professor A. PEARCE HIGGINS, C.B.E., K.C., LL.D. 


(Whewell Professor of International Law, Cambridge; Membre 
de l'Institut de Droit International.) 


I wave much pleasure in complying with the request of 
Dr. Colombos to write an Introductory Chapter to his 
Treatise on the Law of Prize. Dr. Colombos began his 
researches, which have resulted in this book, when he 
was studying International Law under my direction at 
the London School of Economics and Political Science. 
His first intention was to limit his work to the applica- 
tion of Prize Law to British Prize Courts, and this is 
the main basis of the text. He has, however, gone much 
further, and has taken a complete survey of the working 
of the Prize Courts in all the belligerent countries, with 
the exception of Turkey, during the War of 1914—18. 
His plan is to state the law as understood in Great 
Britain and the United States in 1914, and then to 
examine, under the various appropriate headings of the 
matters dealt with in Prize Courts, the judgments 
delivered in the Prize Courts of the British Empire. He 
then appends in slightly smaller type the decisions of 
the Prize Courts of France, Germany, Italy, Austria- 
Hungary, Russia, Japan, China, Belgium, Portugal, 
-. Roumania, and Siam. The Prize Courts of the United 
States did not sit during the War; the large number of 
enemy merchant ships lying in American waters when 
she entered the War were taken over by legislative and 
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executive acts, not, as was the case in other countries, 
after judicial process. In examining all these decisions 
Dr. Colombos has noted wherein they conform to or 
differ from the older law, and in a number of cases he 
has criticised the decisions both of the British and of 
the other Prize Courts. The criticism will in all cases, 
I think, be found to be made in an impartial spirit; 
and though I do not always find myself in agreement 
with the author, his comments are never made in a 
carping or narrow-minded spirit. Dr. Colombos has 
drawn on material some of which has not hitherto been 
made public—in particular, the transcripts of the official 
shorthand writers in the English Courts, which were 
made in a number of cases which have not yet been 
reported. As regards the cases decided in other Prize 
Courts, Dr. Colombos has gone to the official records. 
He has produced a work which by its clearness and impar- 
tiality will prove valuable both for the practising lawyer 
and for the general student of International Law. 


On September 6, 1914, Sir Samuel Evans took his 
seat as Judge of the first English Prize Court which had 
sat since the close of the Crimean War. Sir John Simon, 
who was then His Majesty’s Attorney-General, in his 
opening speech, dealt with the principles of the law 
which the Prize Court administered, and claimed with 
justice that English Prize Courts had in the past given 
decisions which had commanded general confidence and 
received the admiration of all countries interested in 
the Law of Nations.* In the following pages the results 
of the work of these Courts, whose labours are even now 
scarcely at end, are set forth. It is believed that 
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the judgments delivered, both by the Judges in Prize 
and by the Judicial Committee of the Privy Council, 
which is the supreme appellate tribunal for the British 
Empire in matters of Prize, will, both for learning and 
for clarity of exposition, not unfavourably challenge 
comparison with those classical pronouncements on the 
Law of Nations on which the fame of Lord Stowell is 
securely based. A careful survey of the decisions of 
the British Prize Courts, such as Dr. Colombos has made, 
will prove that they are worthy of the great traditions 
of these tribunals. 

No history of the Great War of 1914-18 is complete, 
nor can the operations of the belligerents be fully under- 
stood without a knowledge of the part played by the 
naval forces of the combatants in their war on commerce. 
This aspect of the War is of vital importance to the 
members of the British Empire; and a study of the 
decisions of our Prize Courts will show that the effects 
of sea power in that war were similar to those in former 
wars by enabling the Power having the maritime 
predominance to prohibit the transportation of supplies 
for his enemy, and thus to undermine his commercial 
prosperity. Naval war on commerce, whether directed 
against enemy property or against neutral vessels 
engaged in assisting the enemy by carrying contraband, 
attempting to break blockade, or performing acts of 
unneutral service, is regulated by law. It is with this 
law, and with the Courts which administer it, that this 
book is concerned. 

The work of the English Prize Court attracted 
singularly little attention from the general public during 
the late war. The greater number of decisions were 
unreported in the public Press. Many of them were, 
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of course, of no public interest; but from time to time 
cases such as The Kim,? The Zamora,? and The Leonora * 
received the attention of leading articles, while the 
publication of Parliamentary Papers drew attention to 
the correspondence taking place between the British 
and neutral Governments. The issue of Orders in 
Council bringing into operation the Declaration of 
London with numerous modifications, and the issue of 
the Retaliatory Orders in Council, laid the British 
Government open to charges of militarism or navalism 
by neutral States. The decision of the Judicial Com- 
mittee of the Privy Council in The Zamora that the 
law administered by British Prize Courts was Inter- 
national Law, and that under the terms of the Commission 
under which the Judge sat the King in Council had no 
power to prescribe or to alter the law as administered, 
cleared the air. It showed, as a distinguished American 
writer said, *‘ the real gulf existing between German 
and British standards of justice.’’ ° 

The importance of this decision cannot be over- 
estimated. Neutral States had complained of the Orders 
in Council, and in reply to the advice of the Foreign 
Office that their complaints should be taken to the 
Prize Court they said in effect: *‘ What is the use of 
our going to a Court which is under the control of the 
Government ?’? The judgment in The Zamora recalled 
the famous dictum of Lord Stowell in The Maria © (which 
also was concerned, as was The Zamora, with a Swedish 
ship)—that it is the duty of a Judge of a British Court 


2 [1915] P. 215. 

3 [1916] 2 A. C, 77; see post, p. 14. 

4 f1919] A. C. 974, 
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of Prize to consider himself as stationed here to 
administer with indifference that justice which the Law 
of Nations holds out without distinction to independent 
States, some happening to be neutral and some belli- 
gerent. But it went further than Lord Stowell was 
prepared to go in a later decision,® for it definitely told 
both the Government of this country and the whole 
world that there was sitting in the Capital of an Empire 
engaged in a life-and-death struggle a Court free from 
the control of the Executive, constituted by the terms 
of its Commission to administer justice in accordance 
with the Law of Nations, and that in ascertaining what 
that law was the Court would inform itself, as Courts 
of law always do, by hearing counsel and by their own 
researches. Even such an executive act as the means 
of carrying out an Order for Reprisals was to be tested 
by the same impartial means. 

In the course of his judgment Lord Parker stated 
that, ‘‘ according to International Law, every belligerent 
Power must appoint and submit to the jurisdiction of 
a Prize Court to which any person aggrieved by its acts 
has access and which administers international as opposed 


2) 


to municipal law.’’ This dictum appears to be of too 
sweeping a character. Before 1914 Continental writers, 
such as Bulmerineq, Dupuis, and De Boeck, had shown 
that in most countries the Prize Courts were bound by 
Regulations issued by the Executive Government, and 
only by rules of International Law so far as the latter 
did not conflict with the former. Dr. Colombos, from 
the decisions of the belligerent Courts, and from the 


Prize Regulations of these States during the War of 
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1914-18, shows that, except in the United States of 
America, Prize Courts are, in the main, partly adminis- 
trative and partly judicial bodies (and not, as here and 
in the United States, strictly judicial), and that they 
are, as regards the law they administer, under executive 
control.° The Report of the Commission on the Inter- 
national Prize Court Convention at the Hague Conference 
in 1907, while stating that eminent magistrates had made 
declarations asserting the independence of Prize Courts 
of arbitrary orders of the Executive, added: ‘“‘ As a 
matter of fact, the instructions and orders of a Govern- 
ment are presumed by the Courts which it constitutes to 
conform to the Law of Nations, and we find no case 
where a Prize Court has refused to apply an order of its 
Government on the ground that it was contrary to the 
Law of Nations.”’* The Zamora, The Hakan,? and The 
Proton * now provide the examples; and in the two latter 
the Prize Court expressly declined to enforce provisions 
of the Declaration of London, which they held were not 
in conformity with International Law; these decisions 
ultimately led the Government to withdraw the Orders 
in Council bringing into operation the Declaration of 
London. Incidentally they showed that in The Hakan 
the rule of the Declaration of London was more severe 
on neutrals than that of English Prize Law in the effect 
of the carriage of contraband by a neutral ship; and in 
The Proton that the rule for determining the enemy 
character of a ship laid down by the Declaration of 
London was contrary to the unbroken practice of the 
British and American Prize Courts, and could not be 


® See post, pp. 18 et seq. 

1 Actes et Documents, i., 180. 
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construed as a mitigation of belligerent rights in con- 
formity with the principle laid down in The Zamora 
judgment. 

The enemy character of ships and goods is a subject 
on which there is no universally accepted principle.* 
The principle adopted in the past by English and 
American Prize Courts has been that of the domicile of 
the owner. This principle was followed by the English 
Courts during the War of 1914-18, though it was supple- 
mented in important respects as regards corporations 
and trade with the enemy. Much discussion has turned 
on the question of the enemy character of corporations, 
which is not surprising, as joint-stock enterprises and 
English legislation and decisions about them have mainly 
developed since the Crimean War, and little account 
had been taken in them of the effects of war. The case 
of Janson v. Driefontein Consolidated Mines,” which 
occurred during the Boer War, is not conclusive; for 
though the company was registered in the Transvaal, 
its shareholders were mostly British subjects, and the 
cause of action was held to have arisen before the 
outbreak of war. Dr. Colombos deals with the cases 
which arose during the late war, and in particular with 
The Continental Tyre and Rubber Co. v. Daimler Co.,° 
where the House of Lords took, as the main test of 
enemy character, the fact of control by enemies. Under 
this decision a company, though registered in England, 
assumes an enemy character “‘ if its agents or the persons 
in de facto control of its affairs, whether authorised or 
not, are resident in an enemy country, or, wherever 
resident, are adhering to the enemy or taking instructions 


4 See post, Chap. II. 5 [1902] A. C. 485 
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from or acting under the control of enemies. A person 
knowingly dealing with the company in such a case is 
trading with the enemy.’’? This doctrine of control was 
adopted by the Prize Court,? and also that of the 
character of the shareholders. Control is not easy to 
prove in all cases, and the nationality of the shareholders 
may be difficult to ascertain. In the actual decisions of 
the Prize Court it would appear that justice was done, 
and that the Court did no more than remove the artificial 
covering which concealed the enemy ; but it is of interest 
to note that the Daimler Case has not been followed in 
all the decisions of the Mixed Arbitral Tribunals,*® nor 
has it been adopted in the United States.® 

As regards trading with the enemy,: Great Britain 
departed from the general principle of domicile as 
determining enemy character, and included the Con- 
tinental principle of nationality. Similarly, France added 
enemy domicile to her traditional test of nationality in 
her decrees on this subject. The ‘* Black Lists,’? which 
contained the names of persons with whom trade was 
prohibited, were new; but the British measures were 
purely municipal in character, and as such were rightly 
defended by the Government. The United States, who 
had vigorously protested against British legislation on 
this subject, proceeded to enact legislation on similar 
lines, and the American ‘“ Black Lists ”’ of ‘‘ enemies 
and allies of enemies, and other persons, firms and 
corporations who there is reason to believe have acted 
directly or indirectly for, or on behalf of or for the 
benefit of, enemies and allies of enemies,’’ contained 


7 See p. 61. 

3 B. Y. B. I. L., 1922-23, pp. 186-188. 
9 See p. 67. 
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some 5,000 names—far in excess of the number in the 
British lists. 

No cases on blockade occurred in the English Prize 
Court during the whole course of the war; the so-called 
** blockade ”’ of the Central Powers was effected by the 
retaliatory measures embodied in the Orders in Council 
of March 11, 1915, and February 16, 1917. The validity 
of these Orders was decided by the Prize Court in the 
cases of The Stigstad ? and The Leonora * respectively ; 
and both in the learned judgments of Sir Samuel Evans 
and of the Judicial Committee of the Privy Council the 
right of retaliation for unlawful measures adopted by an 
enemy was affirmed, thus following the precedents set 
by Lord Stowell. The right of retaliation is a right of 
the belligerent, not a concession by the neutral, and 
the measures taken under the Orders in Council did not 
subject neutrals to more inconvenience than was reason- 
ably necessary under the circumstances. Neutrals have 
their rights, but they also have their duties; they may 
proclaim vociferously their losses, but they do not speak 
loudly of their gains, as Sir Samuel Evans said in his 
remarkable judgment in The Leonora. The validity 
of the French retaliatory decrees, which corresponded 
to the British Orders in Council, was not contested in 
the French Prize Court. The Italian Prize Courts, as 
Dr. Colombos states, supported their measures of 
retaliation on similar principles to those laid down by 
the English Prize Court, restricting the use of this 
dangerous weapon to cases where the obligations of 
humanity were not violated and they conformed to the 


rules of law.* 
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There is no agreement amongst jurists on the subject 
of retaliation, except on the principle that it is an 
exceptional measure and one to be used oniy as a last 
resort. The means adopted by Great Britain and France 
for retaliation against the Central Powers were based on 
the principles of blockade, but with considerable 
extensions of the rules formerly adopted. It did not 
lie within the province which Dr. Colombos has defined 
to discuss the future of the Law of Blockade in detail, 
or to examine the contention advanced by the British 
Foreign Office in their correspondence with the United 
States that the measures taken under the Orders in 
Council were a legitimate development of the Law of 
Blockade under the modern conditions of naval warfare. 
He points out, however, that close blockades of the old 
type had become impracticable, and long-range blockades 
must now be accepted. 

One of the most important of the subjects of the 
decisions in the Prize Courts was that of Contraband.® 
No subject, as Dr. Colombos points out, has aroused so 
much discussion and controversy, and experience proved 
the futility of the attempt made by the Declaration of 
London to classify various articles under the headings 
of absolute and conditional contraband and goods which 
were not to be so treated. Further, the application of 
the doctrine of Continuous Voyage or Ultimate Destina- 
tion to Absolute Contraband only (except in cases of 
countries without a seaboard) laid down in the Declara- 
tion of London was illogical and failed. It has been 
said that the distinction between absolute and conditional 
contraband goods is more specious than real, and this 
proved to be the case under the conditions prevailing 


5 See post, Chap. V. 
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in }ther late war. The. results of the decisions of 
the Prize Courts of all the belligerents, as shown by 
Dr. Colombos, afford evidence of the truth of this 
proposition. But as regards our own Prize Court, the 
distinction was never abandoned, and still remains, so 
far as British Prize Law is concerned. The conditions 
of the late war may not be repeated, and the abandon- 
ment of the distinction might well have an unfortunate 
reaction in other departments of the laws of war. The 
Declaration of Paris, 1856, deprived a belligerent of a 
right, which he had exercised for centuries, of seizing 
enemy property on neutral vessels; the justifiably 
extended lists of Contraband seriously limited the opera- 
tion of this provision. The first application of the 
doctrine of Continuous Voyage to Contraband by 
British Prize Courts was in the case of The Kim. 
In so acting they were following the precedents 
set by the Prize Courts of the United States during 
the Civil War; there were also previous French and 
Italian decisions to the like effect. The details of 
the application of this doctrine, and the wide extension 
of the idea of Contraband can be fully appreciated from 
the pages dealing with these topics. They show a logical 
development from existing principles of Prize Law, 
warranted by the circumstances of the war, though 
Dr. Colombos suggests that in some cases the develop- 
ment was unduly extended. The Prize Courts, both 
of Great Britain and of the. other belligerent States, 
extended the doctrine of Continuous Voyage beyond the 
application which it had hitherto received. But this 
' extension was in conformity with the line of develop- 
ment of the law. The decisions of the Prize Courts of 
the United States during the Civil War marked an 
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important stage in the movement; they conformed to 
the basic principles of war under the conditions then 
prevailing. Neutral traders afford very real assistance 
to belligerents by carriage of goods to and for them, 
and modern means of communication and the complexity 
of the social and economic organisation of the world are 
such that, just as the Prize Courts of the United States 
were justified by their extension of the doctrine of 
Continuous Voyage, so the Prize Courts of Great Britain 
were similarly bound to take cognisance of the new 
conditions. The Arbitral Tribunal which adjudicated on 
the claims against the United States under the Treaty 
of Washington, 1871, in practically all their awards 
supported the decisions of the American Prize Courts. 
Viewing the decisions as a whole, it is believed that 
there is no greater extension of the principles of Inter- 
national Law by the decisions of the Prize Courts under 
review than in the American cases. International Law 
must take cognisance of existing conditions. 

The work of the English Prize Court was very heavy ; 
the number of cases dealt with was great. Altogether 
a sum of about £15,000,000 was allocated to the 
Naval Prize Fund, and about £8,000,000 went to the 
Exchequer, to which Department belong the droits of 
Admiralty, as distinct from the droits of the Crown, 
which were allocated to the Naval Prize Fund by the 
Naval Prize Act, 1918. 

In connection with the work of the Navy it is 
necessary to advert to a practice, which became the 
ordinary one during the war, of diverting neutral vessels 
for search in port, instead of effecting this operation at 
sea, aS was the practice in the old wars. The legality 
of this practice, which is an extension of the undoubted 


INTRODUCTORY CHAPTER. XV 


right of belligerents to visit and search all neutral 
merchant ships, was affirmed by the British Prize Courts 
in several cases; and it was laid down by the Privy 
Council that search at sea in the late war was practicaily 
impossible, and that sending into port for search was 
almost universal.© French, Italian, Roumanian, and 
German Prize Courts maintained the same principle. 
An examination of the cases relating to Contraband set 
forth in the following pages, and more especially when 
they are read in detail in the Law Reports, will show 
the impossibility of relying on methods found sufficient 
in the days of sailing ships of small tonnage. But safe- 
guards against abuse of this right are undoubtedly 
required. In British Prize procedure aggrieved neutrals 
can apply to the Court for damages where there has 
been unreasonable diversion, undue delay, or unnecessary 
interference with the ship’s voyage, and in a certain 
number of cases damages were awarded. But in the 
case of some other Prize Courts, unless the vessel is 
actually seized in Prize, the neutral owner can only invoke 
the assistance of his Government to obtain redress by 
diplomatic means. Dr. Colombos gives some examples 
of the means which associations of shipowners and 
merchants took to reduce the inconvenience occasioned 
by visit and search under the new conditions. Means 
must be devised to remove friction between neutrals 
and belligerents in this matter, and the precedents of 
the late war will prove valuable. The suggestion made 
for certificates to be issued by neutral Governments 
evidencing the innocence of the cargo will not, in my 
opinion, prove acceptable to all States. The system of 
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certification by agents of the belligerent Powers in the 
neutral ports appears to me to be a more hopeful 
solution.” 

One more matter dealt with in detail by Dr. Colombos 
calls for notice, namely, the procedure in the British 
Prize Courts during the late war.® The traditional 
practice of the Prize Court for more than a century 
precluded alien enemies from appearing in Court, and 
the only change in this matter effected during the late 
war was that, wherever an alien enemy conceived that 
he was entitled to any protection, privilege, or relief 
under any of the Hague Conventions, he could appear 
and argue his case. This denial of audience to an alien 
enemy by our Prize Courts is contrary to the practice 
of all other European States, and Dr. Colombos puts 
forward strong reasons for an alteration of our procedure 
in this respect. But if the British Prize Courts held 
firmly to the precedents of the past in this matter, a 
change in the proceedings was effected by the new 
Rules of Court issued at the beginning of the War 
under the Naval Prize Act, 1894. Formerly the evidence 
to condemn or acquit a ship or cargo had to come from 
the ship’s papers, and proceedings began with a monition. 
Under the new rules proceedings are commenced by the 
issue of a writ, and the captors open the case and support 
it by any evidence in their possession. The Prize Court 
is not restricted by the rules of evidence which obtain 
in other Courts, and the proceedings in the numerous 
contraband cases showed the importance of extraneous 
evidence, such as intercepted cables, letters, and wireless 


7 See my Article on ‘‘ Visit, Search, and Detention ’’ in B. Y. I. L. 
for 1926, p. 43. 
8 See post, Chap. X. 
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messages. Dr. Colombos shows very clearly how imprac- 
ticable the old procedure had become under the changed 
conditions of modern commerce. The alteration of 
practice had the effect sometimes, as in the case of 
greatly increased imports of commodities to a neutral 
country adjacent to a belligerent, of shifting the burden 
of proof of innocence to the claimant. Dr. Colombos 
gives examples of such statistical cases, in which it was 
impossible for the Court to refuse to draw inferences as to 
enemy destination, and the claimant was left to rebut the 
presumption ; but, where the transaction was an innocent 
one, a neutral claimant who made complete disclosure 
was assured of justice. The decisions of other maritime 
States on these points conform in the main to those of 
the British Prize Courts. 

The fact that Prize Courts in many countries are 
bound by the orders and legislative enactments of the 
authority under which they sit, and are consequently 
not at liberty to apply rules of International Law where 
these are in conflict with the municipal instructions, has 
led Dr. Colombos to conclude his work with a chapter 
on * An International Prize Court.’? ° On general prin- 
ciples it must appear that an international tribunal is the 
only one which can with independence and impartiality 
apply the rules of International Law, and the arguments 
by which he supports his plea for the establishment of 
an International Prize Court are weighty. He is of 
opinion that the record of cases in the Prize Courts of 
the belligerents reveals the fact that the number of open 
questions is not now so great as to render an agreement 
‘on the main rules of International Law in time of war 
impossible. While admitting the eminently impartial 
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manner in which Dr. Colombos deals with the subject, 
I do not think that the time is ripe for the question 
to be re-opened. After the experiences of the late war, 
in which it was found that most of the Hague Conventions 
and many of the provisions of the Declaration of London 
were impracticable, many States, and in particular Great 
Britain, will be slow to attach their signatures to similar 
attempts to lay down rigid rules. Dr. Colombos, in 
his chapter on ‘* Restrictions on the Right of Capture,”’ * 
shows the divergencies in the interpretation of the Sixth 
Hague Convention, 1907, relative to the status of enemy 
merchant ships at the outbreak of hostilities. The 
purpose of this Convention wholly failed of achievement ; 
and as a consequence either of the differences in the 
application, or of the non-application, of the provisions 
of the Convention, and of the fact that of the Powers 
who signed the Convention no less than seventeen failed 
to ratify it, the British Government, on December 14, 
1925, gave notice of denunciation.” The provisions of 
the Eleventh Hague Convention, 1907, relating to the 
position of mails on board enemy and neutral ships, failed 
to operate, and the work of the Hague Conference, as 
regards maritime International Law, was, on the whole, 
disappointing when put to the stern test of war. 

One striking feature of this book is that it brings 
out with clearness the fact which practitioners in the 
British Prize Court during the late war realised, as the 
war proceeded and the Declaration of London Orders in 
Council were withdrawn, that the fundamental principles 
of the Law of Nations, as administered by our Prize 
Courts, were fully sufficient to meet the modern develop- 


1 See Chapter iv. 
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ments of trade and the new methods of communication. 
In the hands of the British Judges, who have fully 
maintained the high standard of impartiality and equity 
for which they have long been renowned, the traditional 
rules relating to enemy commerce have been treated as 
a body of living principles, capable of growth, expansion, 
and adjustment, in accordance with modern conditions. 
At the same time they have afforded to honest neutral 
traders a guarantee of fair treatment and the applica- 
tion of the rules of International Law by a tribunal 
independent and unfettered by State instructions. 


A. PEARCE HIGGINS. 


TRINITY COLLEGE, CAMBRIDGE. 
September 10, 1926. 
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CHAPTER I- 


PRIZE COURTS AND THE LAW THEY ADMINISTER. 


§ 1. Prize jurisdiction has, from very ancient 
times, been exercised in England, on strictly 
judicial lines, by the Court of Admiralty. Such 
jurisdiction has existed since at least the four- 
teenth century, a record being preserved of the 
condemnation in 1357 as good and valid prize of 
certain goods belonging to Portuguese subjects.’ 

Two separate jurisdictions are assigned to the 
Admiralty Court which, according to the old 
terminology, are respectively described as the 
‘‘ instance ’’ jurisdiction and the “* prize’’ juris- 
diction. Both jurisdictions are, in time of war, 
administered concurrently. The ‘‘ instance ”’ 
jurisdiction is that exercised in ordinary circum- 
stances in matters maritime. The “ prize ’’ juris- 
diction applies to naval captures effected jure 
bellu. 

Statutory recognition in prize matters was for 
the first time conferred on the Admiralty Court 


1 Rymer’s Foedera, Vol. 6, p. 14, bona judicialiter repetita. 
Cf. Judgment of 1589, Admiralty Court, Libels 57, No. 82. 
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by the Naval Prize Act, 1864,* although the Court 
enjoyed undisputed jurisdiction in such matters 
since Sir Edward Coke’s fall in 1616. The juris- 
diction recognised by the Act of 1864 has not been 
affected by the passing of the Supreme Court of 
Judicature Act, 1891,* which provides that the 
High Court in England shall be a Prize Court and 
shall have all jurisdiction on the high seas and 
throughout His Majesty’s Dominions as under the 
Naval Prize Act, 1864, or otherwise, the High 
Court of Admiralty possessed when acting as a 
Prize Court. All such causes and matters are 
assigned to the Probate, Divorce and Admiralty 
Division of the High Court.* 


§ 2. Previously to 1628, appeals from the 
Admiralty Court lay to the King in Chancery, and 
were in practice heard by Commissioners specially 
delegated for each case. In 1628, a standing 
commission was issued to Richard Lord Weston, 
High Treasurer of England, and six other members 
of the King’s Council, conferring the hearing of 
prize appeals to a select body of Councillors,® 
known as ‘‘ Lords Commissioners of Appeal in 
Prize Causes.’’ Three of the Judges of the Courts 
of Westminster were added, although not Privy 
Councillors, to the Commission in 1784. Doubts 
were, however, entertained as to the legality of 
such an addition, and a statute was accordingly 
passed confirming the same,* subject to the proviso 
that no sentence given by the Commissioners was 


adi & 28) Victy c. 2b. 354 & 65 Vict. c. 58: 
+. Judicature Act, 1891, s. 4, sub-s. 2. 
Rymer's Foedera, Vol. 19, p,.7..-- - 6 99 Gea, 2, 6-3. - 


PRIZE COURTS AND THE LAW THEY ADMINISTER. 


to be deemed valid unless a majority present were 
Privy Councillors. The organisation of the 
Appellate Tribunal as a strictly legal Court was 
realised by the Acts of 18327 and 1833,° and it 
has remained so since then. By the Naval Prize 
Act, 1864, appeals now lie to the Judicial Com- 
mittee of the Privy Council as of right from a final 
order or decree of the Court of Admiralty, and in 
other cases, with the leave of the Court.® 


§ 3. For the purpose of conferring jurisdic- 
tion in prize matters to the Admiralty Court, the 
Crown adopted the uniform practice of issuing, 
at the beginning of every war, a commission to the 
Lords of the Admiralty. Such a procedure was 
undoubtedly necessary before 1864, and Sir 
Charles Hedges, the celebrated Admiralty judge, 
expressed in 1695 his conviction that prize 
jurisdiction could not be exercised by the Court 
of Admiralty without a special commission." This 
practice is now no longer absolutely prescribed,” 
but, as a matter of custom, it has continued to be 
regularly adhered to upon the outbreak of every 
war. The commission issued on August 5, 1914, 
consequent upon the declaration of hostilities 
against Germany, directed the Lords of the 


72 & 3 Will. 4, ¢. 92. 83 & 4 Will. 4, c. 41. 

9 And Judicature Act, 1891, s. 4, sub-s. 3. The Colonial Courts 
of Admiralty (in prize) are governed by the Naval Prize Act, 1864, 
and the Colonial Courts of Admiralty Act, 1890 (53 & 54 Vict. c. 27), 
They constitute, together with the Vice-Admiralty Courts, the Prize 
Courts of first instance, their jurisdiction being derived from a special 
Gommission of His Majesty: Prize Court Act, 1894 (57 & 58 Vict. 
c. 39). The rules as to appeals to the Privy Council are in the same 
terms as for the High Court in England: Naval Prize Act, 1864, 
and Colonial Courts of Admiralty Act, 1890. 

1 British Museum, Add. MSS. 24107, fol. 24. 

2 The Zamora, [1916] 2 A. C. 77, 96. 
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Admiralty to ‘‘ will and require His Majesty’s 
High Court of Justice and the judges thereof to 
take cognisance of and judicially to proceed upon 
all and all manner of captures, seizures, prizes 
and reprisals of all ships, vessels and goods that 
are or shall be taken and to hear and determine 
the same.’ * 

These instructions have been literally tran- 
scribed from the old form which has remained 
substantially the same since at the least the 
seventeenth century. The law to be administered 
by the Prize Court is clearly prescribed in all the 
commissions. The Court is to adjudge and 
condemn all such ships, vessels and goods 
‘“ according to the course of Admiralty and the 
law of Nations.’’ * 


§ 4. As to the “‘ course of Admiralty,’’ it 
should be noted at the outset that Admiralty law 
hag never been considered in England as being 
strictly municipal law. The venerable Black Book 
of the Admiralty, in its opening chapter, lays stress 
on the propriety of the Admiralty judge adhering 
to the ancient usage and custom of the sea—la loy 
marine et anciens coutumes de la mer—as accepted 
by all the civilised countries of Europe. A great 
part of the law and customs is found in codes such 
as the Rhodian sea law, the laws of Oleron, of 
Wisbuy, of the Hanse Towns and, principally, in 
the celebrated Consolato del Mare, all of which 


35. R. & O. (1914), No. 1262. Similar Commissions were 
issued on the outbreak of war with Austria-Hungary, Turkey and 
Bulgaria, ibid., (1914), No. 1263; (1915), Nos. 186 and 1073. 

4 Order in Council of December 16, 1664, and Commission of 
November 80, 17389, Lansdowne MSS. 194, fol. 24, and Add. MSS. 
36124, fol. 29; Lindo v. Rodney (1782), 2 Dougl. 618n. 
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contain many valuable principles which were 
used by the English judges in moulding the law 
and practice of the Admiralty Court. It is note- 
worthy that Sir Julius Caesar, speaking in the 
sixteenth century, referred to maritime law as 
being the “truest and most indifferent judge 
between all nations,’’?* whilst Lord Mansfield, 
nearly two hundred years afterwards, still held 
that ‘‘ all the world were parties to a sentence of 
a Court of Admiralty.’’° - Maritime law was thus 
considered to be of universal obligation, not 
because it was prescribed by any single State, but 
because it rested on the common consent of all 
civilised communities. 

From the British point of view, the true reason 
why prize jurisdiction is appropriate to the 
Admiralty Court is that prizes are acquisitions jure 
belli and that the law of war, just as that of the 
sea, must be governed by international law. This 
principle was admirably expressed by Sir Charles 
Hedges in 1689:—The Court of Admiralty is a 
Court of Justice, and the judge who is sworn to 
administer it is as much obliged to observe the laws 
of nations as the judges of the Courts of West- 
minster are bound to proceed according to the 
statutes and the common law.” And in the leading 
case of Le Caux v. Eden, Buller, J., also stated 
that jus belli is to be determined by the law of 


5 Add. MSS. 12505, fol. 377. 
6 Bernardi v. Motteux (1781), 2 Dougl. 575; 581. And Luke v. 


Lyde (1759), 2 Burrow, 883, 887. 
73 P. Dom. Naval. 1, October 22, 1689, in R. G. Marsden, 


Documents relating to the law and custom of the sea (1915), Vol. 2, 
p. 181. 
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nations and not by the particular municipal law of 
any country.® 


§ 5. The law administered by the English 
Prize Courts is thus professedly international law. 
Lord Stowell repeatedly reaffirmed this rule. 
In The Elsebe, he held that a Prize Court was 
a Court of Justice which sat principally to enforce 
the rights arising from the law of nations,® and 
in The Recovery, that his Court belonged to other 
States as well as to Great Britain, and what 
foreigners had a right to demand from it was the 
administration of the law of nations simply, and 
exclusively of the introduction of principles 
borrowed from English municipal jurisprudence.* 

The same view was taken by the Courts during 
the Great War. In one of the first cases to come 
before him, Sir Samuel Evans said that two things 
should be remembered :—first, that the English 
Prize Court was a Court of law, and secondly, that 
the law to be administered was the law of nations, 
that is the law which was generally understood and 
acknowledged to be the existing law applicable 
between nations by the general body of enlightened 
international legal opinion.? 

This principle was reasserted by the Privy 
Council in The Zamora.* Lord Parker, in deliver- 
ing their Lordships’ judgment, stated that the law 


8 (1781), 2 Dougl. 594, 610. 

® (1804), 5 C. Rob. 174, 180. 

1 (1897), 6 ibid., 841, 848. And The Maria (1799), 1 ibid., 340, 
850; The Walsingham Packet (1799), 2 ibid., 77, 82. 

2 The Odessa, [1915] P. 52, 61. Cf. The Marie Glaeser, [1914] 
P. 218; The Hakan, [1916] P. 266. 

3 [1916] 2 A. C. 77, 91. Cf. The Consul Corfitzon, [1917] A. C. 
550; The Siidmark, [1917] A. C. 620. 
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which the Prize Court is to administer is not the 
national or, as it is sometimes called, the municipal 
law, but the law of nations —in other words, 
international law. A Court which administers 
municipal law is bound by and gives effect to the 
law as laid down by the Sovereign State which 
calls it into being. It need inquire only what that 
law is, but a Court which administers international 
law must ascertain and give effect to a law which 
is not laid down by any particular State, but 
originates in the practice and usage long observed 
by civilised nations in their relations towards each 
other or in express international agreement. 


§ 6. As regards ‘‘ express international 
agreement,’’ maritime law is principally regulated 
by the Declaration of Paris, 1856, The Hague 
Conventions of 1899 and 1907, and the Declara- 
tion of London, 1909, and it is proposed to examine 
here briefly how far British Prize Courts have 
applied during the Great War the principles 
embodied in these international instruments. 


§ 7. With reference to the Declaration of 
Paris, the question of its validity was never 
seriously contested. In fact, as stated at the very 
beginning of the war by Sir Samuel Evans, the 
Court ‘‘ ought to and will regard ’’ the Declaration 
of Paris, not only in the light of rules binding in 
the conduct of war, but as a recognised and 
acknowledged part of the law of nations.’”’* The 
same opinion was expressed by the Privy Council 


4 The Marie Glaeser, [1914] P. 218, 233. Cf. The Schlesien 
f1914j"1 B. & C. BP. C, 18; The Miramichi, [1915] P. 71; The 
Batavier II., [1918] P. 66n. 
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in The Kronprinsessan Margareta, where it was 
held that *‘ their Lordships will pay every possible 
regard to such an instrument as the Declaration of 
Pare. 

The Declaration was thus recognised as bind- 
ing, although, as will be explained in a subsequent 
chapter °* the Courts reached certain conclusions 
on some of its provisions which do not appear to 
have been always in strict accordance with its 
principles. 

§ 8. The binding effect of The Hague Con- 
ventions was more difficult to ascertain. The 
question was complicated by the fact that not all 
the belligerent powers in the Great War had 
ratified the various Conventions. There was also 
the further point to be considered, whether the 
serious breaches committed by Germany and her 
Alhes of the rules of warfare embodied in the Con- 
ventions did not release the other belligerents 
from observance thereof, in so far at least as their 
relations with the violating Powers were concerned. 


§ 9. With respect to the first question, it is 
essential to note that all the Conventions relating 
to naval warfare expressly stipulate that they are 
only applicable between the contracting Powers, 
and then only if all the belligerents are parties 
thereto.® The situation, however, was peculiar in 
the war of 1914-18 as of the non-ratifying 
States, Montenegro had no navy, while Serbia 


5 [1921] 1 A. C. 486, 508. Of. The Roumanian, [1916] A. C. 124. 

5a See post, p. 166. 

6 Sixth Convention, 1907, Art. 6; Seventh Convention, Art. 7; 
Eighth Convention, Art. 7; Ninth Convention, Art. 8; Eleventh 
Convention, Art. 9; Thirteenth Convention, Art. 28. 
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was in 1914 an inland Power with no sea-board at 
all. Sir Samuel Evans said, at an early stage of 
the war, that it would be in full accordance with 
the traditions of this country if steps were taken 
to make operative a series of Conventions solemnly 
agreed upon by representatives of so many States 
after most careful deliberation and with the most 
beneficent international objects.” The question 
as to the validity of the sixth Convention—which 
was the particular Convention before the Court in 
this case—was not, however, definitely determined 
until their Lordships’ judgment in The Blonde.® 
A preliminary point was there raised by the Board 
as to whether the non-ratification of the Convention 
by some Powers which had no ships or harbours, 
and did not make or suffer captures, rendered 
mutuality, which was of the essence of the Con- 
vention, imperfect so as to prevent its application. 
Their Lordships did not find it necessary 
to answer this question, as they arrived at the 
conclusion that whether the Convention was 
applicable or whether it might be successfully 
objected that it had never become applicable, the 
result was the same, as the objection was clearly 
one that could be waived, and was in fact waived 
by His Majesty’s Government. De facto as well 
as de jure, the position of Serbia and the other 
Powers was well known to the British Government 
at all material times, and yet they continued to act 
ag if the Convention was binding. 

Whilst it is to be regretted that no final solu- 
tion was reached on this fundamental question, 


7 The Mowe, [1915] P. 1, 12. 8 [1922] 1 A. C. 313. 
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it is a matter for gratification to observe that the 
principle was clearly laid down in this case by the 
Board, that “‘in construing such international 
instruments, it 1s especially necessary to discover 
and to give effect to all the beneficent intentions 
which such instruments embody and which their 
general tenor indicates.’?® It would, in fact, be 
extremely unreasonable that the operation of an 
international compact should be defeated simply 
because one or two States, not directly affected at 
all by maritime law and in no wise connected with 
the points at issue, had not ratified the agreement. 


§ 10. The second question as to whether the 
violations of The Hague Conventions by Germany 
and her Allies gave this country the right to refuse 
to be bound by its terms, was first discussed by 
Sir Samuel Evans in The Ophelia,’ and he there 
stated that he ought to deal with the case upon 
the basis of the Conventions, avoiding all inquiry 
as to whether the German Government was, by 
its conduct of the war, precluded from invoking 
the aid or protection of any of The Hague Con- 
ventions. The point was again raised by the Crown 
in The Blonde,* but was dismissed by their Lord- 
ships on the ground that so far as concerned this 
country, even if the rules of English municipal 
law as to the discharge or dissolution of contracts 
were to be held applicable to a case arising between 
sovereign Powers, repudiation by Germany could 
do no more than give to this country the right to 


® The Blonde, [1922] 1 A. GC. 318, 826. 
1 [1915] PB: 129, 176. Gh The Germania, [1916] P. 5, 
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accept that repudiation, and to treat the Conven- 
tion as no longer binding. There was no evidence 
whatever that this was ever done, but it was plain, 
on the contrary, that the British Government had 
continued, down to the conclusion of hostilities and 
even to the conclusion of peace, to treat the Con- 
vention as binding. 

In the result, all The Hague Conventions ratified 
by Great Britain were applied and observed by the 
British Prize Courts during the whole course of 
the Great War.* 


§ 11. The Declaration of London was never 
ratified by this country and consequently its 
validity, if any, rested on the Orders in Council 
of August 20 and October 29, 1914, which pro- 
vided for its adoption, subject, however, to some 
very important modifications. It may well be 
contested whether any such partial adoption was 
of any legal effect since Article 65 of the Declara- 
tion prescribes that all its provisions must be 
treated as a whole and cannot be separated. The 
necessity for such integral acceptance went to the 
very root of the matter. As is explained in the 
General Report which accompanied the Declara- 
tion, and which is known as “‘ Renault’s Report,”’ 
concessions had been made on one point in con- 
sideration of concessions obtained on another. 
The whole, all things considered, had been recog- 
nised as satisfactory, and a legitimate expectation 
_ would be falsified if one Power might make reser- 


3 Sir Samuel Evans in The Chile, [1914] P. 212; Prize Court 
for Egypt in The Barenfels, [1915] 1B. & C. P. C. 122; Prize Court 
for Malta in The Erymanthos, [1914] tbid., 339. 
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vation on a rule to which another Power attached 
particular importance. 

The suggestion was made by the United States 
at the beginning of the hostilities, that the Declara- 
tion should be adopted as a temporary code of 
naval warfare, to be observed by belligerents and 
neutrals during the Great War. But masmuch 
as in the view of the British Government, the 
conditions of the conflict made it impossible for 
them to accept without modification the Declara- 
tion of London, the American Government felt 
obliged, in accordance with Article 65, to with- 
draw its proposal.* 

Apart from any binding character of the 
Declaration, Sir Samuel Evans said in The Katwyk, 
that it would be right for the Court to act upon 
the principles contained therein.*® It is submitted, 
however, that the mght view was expressed by 
Lord Parker in delivering the judgment of the 
Board in The Hakan :—The Declaration of London 
has no validity as an international agreement. It 
was, it is true, provided by the Order in Council 
of October 29, 1914, that during the present 
hostilities its provisions should, with certain very 
material modifications, be adopted and put in 
force. But the Prize Court cannot, in deciding 
between His Majesty’s Government and neutrals, 
act upon this Order, except in so far as the 
Declaration of London, as modified by the Order, 
either embodies the international law or contains 


4 Further correspondence between H. M.’s Government and the 
United States Government respecting the rights of belligerents, 
Miscellaneous No. 14 (1916) [Cd. 8233], Da 
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a waiver in favour of neutrals of the strict mghts 
of the Crown.® 

Even this very limited recognition accorded 
to the Declaration of London was swept away 
by the Maritime Rights Order in Council of 
July 7, 1916, which expressly revoked in toto 
the Declaration. 


§ 12. The decision of the Privy Council in 
The Hakan brings us to the examination of the 
question of how far Orders in Council are binding 
on the Prize Court. 

The power of the Crown to prescribe or alter 
prize law has been aflirmed from very early times. 
In 1375, King Edward IIH. ordered that freight 
was payable upon enemy goods carried in a friend’s 
ship,” whilst King Henry VII., at various periods 
of his reign, sanctioned several regulations on prize 
matters. During the war against Spain, Orders 
in Council were also issued by Queen Ehzabeth 
providing for the capture of any vessel which 
carried supplies to the enemy country.° Since 
the Silesian Loan Controversy, however, and 
consequent upon the report of the Committee 
appointed to consider the subject, the doctrine has 
been established that a Prize Court is not bound 
by the executive Orders of the Crown when 
they are contrary to international law.” By 


6 [1918] A. ©. 148,152. And The Louisiana, [1918] A. C. 461. 
Tt was also held by the Belgian Prize Court that the Declaration of 
_ London was of no binding effect : The Roelfina, [1919] G. A. L., 

1924, 273. 

7 Pat. 48 Edw. 3, m. 17. 
8 Harl. MSS. 442, f. 99. Cf. Adm. Ct. Libels 28, No. 59. 
9B. G. Marsden, Prize Law, J.C.L. (1915), p. 93. 
1 Report of January 18, 1753, Collectanea Juridica, Vol. 1, 
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an ingenious argument, Lord Stowell attempted 
in The Fox,’ to effect a reconciliation between 
the two propositions that a Prize Court is bound 
to administer the law of nations and equally bound 
to enforce the King’s Orders in Council, by hold- 
ing that the latter were presumed to conform 
themselves, under the given circumstances, to the 
principles of the unwritten law of nations. But 
any such presumption in favour of Orders 
in Council was expressly overruled by The Zamora 
decision,* it being laid down by their Lordships 
that if a Prize Court is to decide judicially in 
accordance with what it conceives to be the law 
of nations, it cannot, even in doubtful cases, take 
its direction from the Crown, which is a party to 
the proceedings. The Court must itself determine 
what the law is according to the best of its ability, 
and its view, with whatever hesitation it be arrived 
at, must prevail over any Executive Order. 

The Zamora case is therefore conclusive as to 
the rule that the King in Council, or any branch 
of the Executive, has no power to prescribe the 
law to be administered by the Prize Court. The 
Court will, however, act on the Orders in Council 
in every case in which they amount to a mitigation 
of the Crown’s rights in favour of the enemy or 
neutral. ‘This proposition is founded on the prin- 
ciple that prize is a prerogative of the Crown, and 
that therefore the Crown can ask for less than it 
is entitled to. 


§ 13. On the other hand, there can be no 
re ae ee 
2 (1811), Haw. S811, 
3 [1916] 2 A. C. 77. 
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doubt that a Prize Court must give effect to the 
Acts of the Legislature in matters of prize, even 
if contrary to international law. An Act of Par- 
liament, duly passed by Lords and Commons and 
assented to by the King, is supreme and binding 
on all English Courts.* Lord Stowell doubted 
whether there could be anywhere a supremacy of 
the law above the power of legislation—The 
Snipe.” In The Zamora their Lordships, whilst 
admitting that a Prize Court in giving effect to a 
statute inconsistent with international law, would 
be deprived of its proper function, expressly 
recognised that a Prize Court, like any other Court, 
was bound by the legislative enactments of its own 
sovereign State.° Parliament, however, has 
interfered very little with the administration of 
international law, and most of the statutes passed 
deal almost exclusively with the procedure and 
practice of the Prize Court which is admittedly a 
matter for municipal legislation.” 


§ 14. Judicial precedents have at all times 
exercised a preponderant influence on the mould- 
ing of English law, and it is therefore not surprising 
to find that their impress in the domain of prize 
has also been very great. It is fortunate that, at 
a period when the principles of this law were yet 
vague and uncertain, the Prize Court should have 


4 Mortensen v. Peters, [1906] 14 Scot... T. R. 227; Direct 
United States Cable Co. v. Anglo-American Telegraph Co. (1877), 2 
' App. Cas. 394, 420. 
5 (1812), Edw. 381, 885. Cf. The Walsingham Packet (1799), 
2 C. Rob. 77, 88. e, ; 
6 [1916] 2 A. C. 77, 93: ‘‘ A British Prize Court would certainly 
be bound by Acts of the Imperial Legislature.” 
7 The Consul Corfitzon, [1917] A. C. 550, 556. 
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been presided over by that eminent judge, Lord 
Stowell. By his reasoned and admirable judg- 
ments based on just corollaries, he introduced 
certainty into case law, and built up a great 
collection of jurisprudence which laid down, not 
only for his country, but also for a great part of 
the civilised world, the rules and principles of prize 
law. Although a “‘ creator ’’ in one sense, Lord 
Stowell constantly referred to previous decided 
cases of his predecessors and of the appellate 
tribunal.* As pointed out by Sir Samuel Evans 
in The Chile, “‘in times past and _ particularly 
during the latter part of the eighteenth century 
and the earlier part of the nineteenth century, the 
English Prize Courts pronounced decisions which 
commanded general confidence and received the 
admiration of all the countries interested in the 
law of nations. Our predecessors have set 
splendid examples and have created great tradi- 
tions, and the Prize Court of the present day will 
do its best—it cannot do more—to follow those 
examples and uphold those traditions.’’ ® 

Even a cursory review of the judgments given 
during the Great War is sufficient to show how 
great has been the importance attached to case 
law, and how largely previous decisions, and 
especially those of Lord Stowell, have been relied 
upon and followed by the Prize Courts. It is only 
in a very limited degree that these precedents have 
been departed from, and then only when the 


8 The Henrick and Maria (1799), 4 C. Rob. 43, 62, 68; The 
Recovery (1807), 6 ibid., 341, 347. Roscoe, History of the English 
Prize Court (1924), p. 55. 
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changed conditions of the war imperiously 
demanded it. In such a case, it is a truism to say 
‘that international law in order to be adequate 
as well as just, must have regard to the circum- 
stances of the time.’’* Precedents handed down 
from earlier days should be treated as guides to 
lead, and not as shackles to bind.2 The funda- 
mental rule on this subject has been expressed by 
Lord Stowell himself in The Atalanta?—“ all law is 
resolvable into general principles. The cases 
which may arise under new combinations of cir- 
cumstances, leading to an extended application of 
principles, ancient and recognised, by just corol- 
laries, may be infinite ; but so long as the continuity 
of the original and established principles is reserved 
pure and unbroken, the practice is not new, nor 
is it justly chargeable with being an innovation on 
the ancient law, when, in fact, the Court does 
nothing more than apply old principles to new 
circumstances.’’ 


§ 15. It may be claimed from the above 
considerations that the British Prize Courts are 
judicial tribunals entirely unfettered by executive 
orders and applying international law as embodied 
in treaties and as generally recognised by practice, 
custom or usage. It would be idle to pretend, 
however, that prize tribunals are anything else 
but municipal Courts, or that the law they 
administer does not, in many cases, bear the 
impress of their own nationality. They only apply 


1 The Kim, [1915] P. 215, 272. 

2 The Odessa, [1915] P. 52, 62. And The Kong Inge, May 16, 
1916. Off. Tr. Notes. 5 

3 (1808), 6 C. Rob. 440, 458. 
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the rules of international law in so far as they 
have been accepted by their own country. When 
the supreme legislative power under which they 
sit has taken a decided line, Prize Courts are 
bound to obey. Absolute independence in the 
administration of international law can only be 
ensured by properly constituted international 
Courts not subject to the sovereignty of any State. 
On the other hand, it cannot be disputed that the 
English Prize Courts have at all times been 
distinguished by fairness and justice and by com- 
plete impartiality towards neutrals and enemies, 
and that they have administered international law 
with an independence remarkable in municipal 
tribunals. 


§ 16. The American Prize Courts share with the 
British Courts the distinction of being legal tribunals 
organised on strictly judicial lines. In each of the 
forty-eight States now comprising the Union there 
exists a federal Court which, by virtue of its general 
jurisdiction, takes cognisance of prize matters without 
the necessity of its being expressly constituted as a 
Prize Court at the beginning of the war.* The final 
Court of Appeal in prize cases from all the federal 
Courts is the United States Supreme Court, which was 
constituted by the Judiciary Act of 1789. 

The law administered by the American Prize Courts 
is, as in the case of the British Prize Courts, interna- 
tional law.® Mr. Justice Gray in delivering the 
opinion of the Supreme Court in The Paquete 


4 The Sloop Betsey (1794), 3 Dallas, 6; The Amy Warwick 
(1862), 2 Sprague, 128, 180. 

5 The Rapid (1814), 8 Cranch. 155, 162; The Adeline (1815), 
9 ibid., 244, 284. 
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Habana ® laid down the principle that Prize Courts 
applying the law of nations, are under the obligation, 
in the absence of any treaty or other public act of 


their own Government in relation to the matter, to’ 


take judicial notice and to give effect to a rule of 
international law. They are, of course, bound by the 
instructions of their own sovereign authority.” 


§ 17. In point of fact, as stated by the Supreme 
Court in The Siren,? while the American Colonies 
were a part of the British Empire, English maritime 
law, including the law of prize, was the maritime law 
of the United States. After the American Revolution, 
it continued to be their law, in so far as it was adapted 
to the conditions of the country and had not been 
modified by the proper national authorities. There 
are special circumstances which gave to the rules 
established in the British Prize Courts a claim to the 
attention and consideration of the American tribunals 
which they could not lightly disregard.® 

The authority attaching to precedents is equally 
great in the United States. More especially, the 
influence of the Supreme Court in moulding and 
developing international law has been very important. 
Unlike the decisions of the British Appellate 
Tribunals in prize, which in their earlier period and 
up to the Crimean War have been handed down to us 
mostly as mere records of the results of the hearing, 
and not as reasoned judgments, the United States 
have been fortunate enough to possess the complete 
decisions of their Appeal Court since its very 
formation. 

ES ee 


6 [1900] 175 U. 8S. 677, 708. Cf. Thirty Hogsheads of Sugar 
(Bentzon v. Boyle) (1815), 9 Cranch. 191, 198; Cushing v. Laird 
(1882), 107 U. 8. 69, 76. : 

7 The Invincible (1814), 2 Gall. 28; Maisonnaire v. Keating 
(1815), 2 ibid., 825; The Amy Warwick (1862), 2 Sprague 123. 

8 (1871) 138 Wallace, 389, 393. 

29 Thirty Hogsheads of Sugar (Bentzon Vv. Boyle) (1815), 9 
Cranch. 191, 198. Story, Notes on the principles and practice of 


Prize Courts (Pratt’s ed.) (1854), p. 13. 
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§ 18. They have also enjoyed, at various times, 
the advantage of having an official code setting forth 
the American interpretation of prize law. The latest 
code is that issued on June 30, 1917, by the Navy 
Department in the form of “Instructions for the 
Navy of the United States governing maritime 


wartare.’’ + 


Although the United States were one of the belh- 
gerents in the Great War, no occasion arose for the 
American Courts to give any prize decision during 
its course, and we are thus left in conjecture as to the 
way they would have applied the old principles to 
the new circumstances of modern warfare, 


§ 19. The French Prize Court, both by its 
organisation and composition, takes its place among 
the administrative (and not the judicial) tribunals of 
France. It consists of a Conseiller d’Ktat as 
President and of six members chosen from among the 
Maitres des Requétes and the higher officials of the 
Ministries of Marine and Foreign Affairs. All 
appeals from the decisions of the Court le to the 
Conseil d’Etat, sitting as a general administrative 
assembly, and on the report of its section of Legis- 
lation, Justice and Foreign Affairs (Law of May 24, 
1872, Art. 9). 

The law administered by the French Prize Courts 
is international law as embodied in treaties, usage and 
practice, and also in national laws and decrees. It 
should be noted that no discrimination is made by the 
French tribunals between Acts of Parliament and 
executive orders, and that both are binding if passed 
by the proper constitutional authorities. The prin- 
cipal laws and decrees in prize matters are the Marine 
Ordinance of August, 1681; the Réglement of 
July 26, 1778; the King’s Letter of November 18, 
1779; the Arrétés of 6 germinal in the eighth year 
(1800) and of 2 prairial in the eleventh year of the 


1 Government Printing Office, Washington, 1917. 
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Republic (1803); the laws of April 10, 1825, and 
July 17, 1898; and the Decree of May 8, 1900. The 
Declaration of Paris, 1856, The Hague Conventions, 
1899 and 1907, and the Declaration of London, 1909 
(as modified), were constantly referred to and followed 
by the French Prize Courts during the Great War. 

The Courts were also guided, in many respects, by 
the Instructions to French Naval Officers of Decem- 
ber 19, 1912, and January 10, 1916,? which are largely 
based on The Hague Conventions and on the Declara- 
tion of London, and which constitute an admirable 
code of prize law. 

Precedents have not in France the authority which 
is recognised to them in Anglo-American tribunals, 
and they are not considered as constituting a source 
of law and as being binding on the Courts. A French 
judge would not, of course, lightly depart from a 
principle constantly adopted in decided cases,* but if, 
in his opinion, the application of these decisions to the 
point before him would lead to inconvenient or 
inequitable results, he would consider it his duty to 
vary the previous judgment in accordance with the 
circumstances of the case. This rule is substantially 
accepted by the great majority of continental 
countries, 


§ 20. Prize Courts were for the first time in Belgium, ~ 


instituted in Belgium during the war of 1914-18; 
Jourt of first instance was established at Antwerp 
in August, 1914, which was, however, obliged to 
suspend its sittings after the taking of that city by 
the Germans in October, 1914. It resumed its work 
immediately after the definite re-occupation by the 
Belgians of their territory in November, 1918. The 
Court of first instance is composed of a President and 
a Vice-President, both chosen from among the judges 


28. G. D.I., vol. 25 (1918), p. 60, Doe. 

3 See, for instance, The Barmbek, [1916] J. O., July 24, 1916, 
6611, where the French Prize Court declined to depart from the 
established precedents governing the question of freight. 
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of the Court of Appeal, and of two ordinary and two 
deputy members representing naval and_ trade 
interests.* Appeals on all cases exceeding 20,000 
francs are carried to the Brussels Court of Appeal as 
ordinarily constituted. It will thus be seen that while 
judgments in first instance are of a mixed judicial 
and administrative character, all appeals are brought 
to a strictly legal Court organised under the general 
rules of procedure. The law provides for a final 
appeal to the International Prize Court if such a 
Court, as contemplated by the Twelfth Hague Con- 
vention of 1907, is established.® 

The law administered is international law and 
the practice prevailing in France as to precedents 
apples also to Belgium. In the case of The Agiena, 
the Antwerp Prize Court held that it was immaterial 
that the issue in dispute had not been expressly pro- 
vided for by Belgian law since it could be determined 
by a law of equal, if not superior, authority, namely 
international law.® In the Court’s view, there 
were two sources of international law, the first and 
direct source being constituted by treaties, usages and 
custom, and the second or indirect source by 
municipal legislation and jurisprudence and_ the 
opinion of international publicists. Although the 
law of prize was not codified, it was nevertheless 
governed by certain essential and well-defined rules 
which, in spite of inevitable divergencies in their 
application, had been agreed to by maritime nations 
and could be used as a basis for deciding all questions 
of prize, 


§ 21. The Italian Prize Court is mixed in 
character, comprising both judicial and administrative 


4 Loi Organique of August 26, 1919, M.B., September 1 and 2, 
1919, Nos, 244/65. 

5 Article 28 of the Loi Organique, ibid. The form of appeal is 
regulated by Article 23 of the law of August 26, 1919, as amended 
by the law of August 17, 1920, M.B., September 12, 1920, No. 256. 

6 [1919] M.B., January 17, 1920, 404. 
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members appointed on the recommendation of the 
Ministers of Justice, Foreign Affairs and Marine.” 

Appeals from the decisions of the Prize Court lie 
nominally to the Supreme Court of “ Cassazione’”’; 
but, as a matter of fact, every possibility of appealing 
against these judgments is almost entirely excluded, 
as the law allows a right of appeal in two cases only, 
namely, when the Court of first instance is incompetent 
and when it has exceeded its powers; and neither of 
these conditions can hardly ever be realised in actual 
practice.® 

Article 5 of the Decree of June 20, 1866, issued at 
the beginning of the war with Austria, provides that 
the Prize Court must determine all cases brought 
before it in accordance with the merchant law and the 
instructions addressed to the officers in command of 
naval operations. The latest instructions are those 
issued on March 25, 1917,° and they are accompanied 
by an explanatory report of the Minister of Justice : 
which expressly lays down that they “form part of 
the positive law’’ of the Italian kingdom. It was 
held in The Kyzicos? that a decree duly promulgated 
by the King’s Government was binding and could not 
be departed from on any consideration, however 
pressing, of maritime trade. 


§ 22. In Germany, two Prize Courts of first 
instance were created during the war of 1914-18, one 
sitting at Hamburg and the other at Kiel. Both 
consisted of a President, chosen from among ordinary 
judges, and of four members representing naval, 
shipping and trade interests. Appeals from both 
Courts were taken to the Superior Court of Prize 
established in Berlin, composed of seven members, 


7 Decree of May 30, 1915, G. U., June 11, 1915, No. 147. 

8 Law of March 81, i877, Art. 3; ana Article 10 of the Decree 
of May 30, 1915. 

9G. U., April 26, 1917, No. 98. 

1 Ibid, 

2 [1916] G. U., May 24, 1916, No. 122. 
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three of whom were ordinary judges, the remainder 
being lay judges chosen from the same branches as 
for the Courts of first instance. It will thus be noted 
that the organisation of the German Prize Courts is 
partly judicial and partly administrative.? 

Prize law is regulated principally by the “ Prisen- 
ordnung’’ of September 30, 1909, promulgated soon 
after the outbreak of war on August 31, 1914.4 It was 
stated by the Supreme Prize Court in The Llida that 
this Ordinance contained the rules laid down by the 
Emperor, within his imperial competence, for the 
administration of prize law, and was, therefore, in 
essence a law not only for the naval commanders but 
also for the municipal authorities and especially for 
the Prize tribunals.® The Court held that it was 
bound to adjudicate on all matters in strict conformity 
with national laws, which included the prize 
Ordinance, and openly rejected any suggestion that 
the principles of international law had any binding 
effect on the Court.© It was only in cases where 
municipal legislation or the prize code did not contain 
any provision on the matter in dispute, that the Court 
was free to apply the general rules of the law of 
nations.” The real position of the German Prize 
Tribunals could not be ascertained by any inter- 
national criterion, but was exclusively determined by 
municipal law.* The question, therefore, of deciding 
whether a given rule of the prize code conflicted with 
international law was entirely outside the Court’s 


3 The organisation and constitution of the German Prize Courts 
are governed by the Prisengerichtsordnung of April 15, 1911 (pub- 
lished on August 38, 1914, in the Reichgesetzblatt, 1914, 301), as 
amended by the Decrees of March 26, July 16, September 4, and 
December 11, 1915 (Reichgesetzblatt, 1915, 198, 446, 553, 814). 

4 Reichgesetzblatt, 1914, No. 50, 

SPLOMb Ide A. Pa Se 

6 The Prins Hendrick, [1917] J. A. P. 242; The Hemland, 
[L9OL7] tbid., 296. Cf. A. Wehberg, Das Seekriegsrecht, (1915), p. 
321; G. Schramm, Das Prisenrecht in seiner neuesten Gestalt, 
(1918), p. 368. 

7 The Elida, supra. 

8 The Hemland, supra. 
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jurisdiction and must be left for its solution to the 
competent constitutional authority.® 

It was in full accord with these principles that 
the Berlin Supreme Court held in The Fenix that it 
was bound to apply the provisions of the Sixth Hague 
Convention to the case before it, and, generally, of 
any treaty to which Germany was a party. The 
Hague Conventions had, in fact, been ratified by 
Germany and had been duly published in the official 
gazette of the empire. In view of the decisions given 
by the British Prize Courts as to the effect of the 
non-ratification by Serbia and Montenegro of The 
Hague Conventions, it is interesting to note that 
the German Supreme Court took decidedly the opinion 
at an early stage of the war, and in spite of the asser- 
tions of the most authoritative German publicists,? 
that the Conventions were binding. The Court inter- 
preted Article 6 of the Sixth Hague Convention as 
meaning that it was only when the non-ratifying 
beligerents were naval Powers that the Convention 
was not binding on the other belligerents, but that 
as Serbia and Montenegro were clearly not maritime 
States, the German prize tribunals were obliged to 
give effect to its provisions.* 


§ 23. Japan has also adopted for its Prize Courts 
the mixed judicial and administrative organisation. 

The Courts of first instance consist of a President, 
appointed from judges of “ Chokunin”’ rank, and of 
eight councillors selected from the legal, naval and 
foreign departments. The Court of Appeal, styled 
“Higher Prize Court,’’ is composed of a President, 


9 The Elida, supra; The Batavier V. and The Zaanstroom, 
GIGI Ia AS Ba oOo: 

11914] J. A. P.1. As regards the Declaration of Paris, 1856, 
see Supreme Court in The Indian Prince, [1916] J. A. IPAEG9: 

2 yon Liszt, Die Verbindlichkeit der vilkerrechtichlen Vertrdge, 
Leipziger Zeitschrift (1915), p. 166; Zitelmann, Die Anwendbarkeit 
der Haager und Genfer Abkommen, Archiv fiir Offentliches Recht, 
vol. 85 (1914), p. 23. 

3 The Fen, supra. 
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who is a Privy Councillor, and of eight councillors, 
of whom four are judges, two are naval flag officers, 
and the remaining two are the Directors of the Legis- 
lative Bureau and of the political department of the 
Foreign Office.* During the war of 1914-18, a Prize 
Court of first instance sat at Sasebo, whilst the Higher 
Prize Court was established at Tokio.°® 

Regulations governing captures at sea were issued 
on August 24, 1894, on the occasion of the war with 
China; on March 7, 1904, during the Russo-Japanese 
hostilities; © and again on October 6, 1914, during the 
Great War.” A resolution was passed in the course 
of the Russo-Japanese war by the Yokosuka Prize 
Court to the effect that, although these regulations 
were not strictly binding, the Court would take them 
as a standard and would give decisions so as not to 
conflict with their spirit.* 

Article 1 of the regulations of 1914 enacts that 
the principles of international law shall apply to all 
matters not covered by laws, treaties and the regula- 
tions.® 


§ 24. The Chinese Prize Court rules promulgated 
on October 30, 1917, provide for two categories of 
tribunals:—(a) District Prize Courts, which are 
unlimited in number and each of which is composed 
of a President and eight members, representing the 
same interests as in the case of the Japanese Courts; 
and (b) the Appeal Court, designated as ‘The High 
Prize Court’’ and consisting of the President of the 


4 Prize Court Regulations promulgated by Imperial Ordinance 
No. 149 of August 20, 1894, as amended by Imperial Ordinance 
No. 65 of March 7, 1904, No. 41 of February, 1905, and No. 188 of 
September 11, 1914. 

5 Imperial Ordinance No. 174 of August 29, 1914. 

6 Takahashi, International Law applied to the Russo-Japanese 
War (1908), pp. 778—793. 

7 Japanese Official Gazette of October 7, 1914, and Bulletin 
de UInstitut Intermédiaire International, Vol. 11 (1924), pace 

8 Takahashi, op. cit., p. 564. 

8 See, however, Article 6, making such rules subject to 
reciprocity. 


PRIZE COURTS AND THE LAW THEY ADMINISTER. 


Supreme Court and eight members, selected from the 
same judicial, naval and administrative departments. 

An “Instructional Mandate,’’ regulating captures 
at sea, was issued on October 30, 1917, by the 
President of the Republic of China.* These regula- 
tions were approved and followed by the Chinese 
Prize Courts in the last war.” 

Article 49 of the instructions prescribes that all 
matters not provided for in the regulations shall be 
governed by “law, treaties and international usage.’’ 

During the war of 1914-18, the Chinese Prize 


Courts had occasion to consider the application of the . 


Second and Sixth Hague Conventions, and their 
binding effect was not questioned.* 


§ 25. Regular Admiralty Courts, strictly speak- 
ing, never existed as a rule in Russia in matters of 
prize, and their duties were generally discharged by 
temporary commissions appointed ad hoc.* A partial 
reform was accomplished by the Imperial Order of 
March 27, 1895,° which assigned the ‘‘ examination ’’ 
of prize questions in first instance to “ Port” Prize 
Courts, or alternatively to Courts constituted by the 
senior naval officer in command of the squadron. The 
latter were exclusively composed of naval officers. 
The “ Port’? Prize Courts consisted of an official of 
the “Maritime judicial Administration,’ not under 
a colonel’s rank, as President, and of five members, 
two of whom were senior naval officers appointed 
by the Minister of Marine, two superior officials 
nominated by the Minister of Justice, and the last a 
representative of the Foreign Office.6 Appeals from 


1 The Chinese Prize Court Rules and the regulations governing 
captures at sea are published in the Chinese White Book, 1918. 

2 The Albenga, [1918]; The Detke Rickmers, [1918], Cheng, 
34, 50. 
3 The Kaethe, [1918]; The Fortuna, [1918], Cheng, 1, 68. 

4 Katchenovsky, Prize Law (1867), p. 10. 

5 Rp. GD. L., Vol. 4 (1897), p- 6, Docs. 

6 During the war of 1914-18, three Courts of first instance 
were institu:ed by Russia at Sebastopol, Cronstadt and Vladivostock. 
Another Court of first instance was sitting at Alexandria, Egypt. 


in Russia, 


29 


in Siam. 


A TREATISE ON THE LAW OF PRIZE. 


either Court were deferred to the ‘ Admiralty 
Council ’’ as normally constituted during peace time, 
but with the addition of two senators and of one 
member from the Foreign Office. 

Russia possesses a prize code promulgated on 
March 27, 1895, partially amended by-the regulations 
issued on February 14, 1904, on the occasion of the 
war with Japan, and again revised in August, 1914, 
shortly after the outbreak of the Great War.” The 
application of the provisions contained in the code is, 
however, made conditional on reciprocity, and the 
Russian Government expressly reserves to itself the 
right of departing therefrom in its relations with any 
enemy or neutral Power which does not observe 
identical rules, and of regulating its conduct 
according to the circumstances of each particular 
case. 

By the Imperial Ukase of September 1, 1914, the 
Declaration of London was, subject to some modifica- 
tions, put into force, and was so applied by the 
Russian Prize Courts.® 


§ 26. The constitution and organisation of the 
Prize Tribunals in Siam is governed by the law of 
July 20, 1917, promulgated by the Royal Proclama- 
tion of July 22 of the same year.* 

In the case of The Samsen,? the Bangkok Prize 
Court held that it was well established that the law 
to be administered by a Prize Court was the law of 
nations or international law, and not the municipal 
law of the country in which the Court was established. 
As to the binding effect of the Hague Conventions, the 


7 The revised edition is published in Bulletin of Laws, No. 221, 
of August 9 (22), 1914, 

8 Regulations of 1895 (Art. 4) and of 1904 (Art. 8) in R. G. D. L., 
vol. 4 (1897), p. 6, Does., and vol. 11 (1904), po ti Does: 
; 8 Judgment of March 31, 1916, of the Petrograd Supreme Court, 
in The Craiova, Rep. Fry Libr. The ukase of September 1, 1914, 
was further modified by the ukases of December 8, 1914, May 10, 
and August 10, 1915. 

1 London Gazette, September 18, 1917, 9651. 

2 Judgment of September 21,1917, Rep. Fry Libr. 


PRIZE COURTS AND THE LAW THEY ADMINISTER, 


Court said that 1t was well known throughout the 
world that Germany had grossly violated many of its 
most important provisions and she could not be 
allowed in this or any other Court to contend that 
any of the remaining provisions should be applied in 
her favour, even if perchance there might be one or 
two which she had not ruthlessly violated. Moreover, 
agreements, whether made between nations or 
individuals, in order to be effective, must be 
reciprocal. The German Government had, in an 
official communication to the Siamese Legation in 
Berlin, entirely repudiated the application during 
the Great War of the Eleventh Hague Convention. 
Germany could not, therefore, complain at any time 
that The Hague Conventions had not been observed.* 


§ 27. Prize regulations have also been issued, in 
a more or less complete form, by Austria-Hungary 
(Ordinances of March 3 and 21, 1864; May 18 and 


July 9, 1866, as revised on May 2, 1913) ;* by Turkey 
(Decree of January 31, 1912),° by Greece (Instruc- 
tions of the General Staff of the Royal Marine of 
1913) ;® and by Rumania (Decree of December 30, 
LOLI 


3 Tbid., and The Chantaboon, October 18, 1917, Rep. Fry Libr. 

4 These latter regulations are entitled Anhang zum Dienstregle- 
ment fiir die k. u. k. Kriegsmarine (Internationales See- und Land- 
kriegsrecht), and will be found in N. V. B., 1918, No.15. They 
were frequently referred to and followed by the Pola Prize Court in 
the last war: The Zarifis, {1917], ibid., 1917, No. 14. As to the 
organisation of the Austro-Hungarian Prize Courts, see the 
Prisengerichtsordnung of November 28, 1914, ibid., 1914, No. 387. 

5 Bulletin de l'Institut Intermédiaire International, vol. 5 (1921), 
pp. 187-151. This decree, however, had to be ratified by the 
Ottoman Parliament, but it does not appear that this has been done 
up to the present. 

6 RaG Dp. 1 yolls23 (1916); p. 42. 

7 Moniteur officiel du Royaume de Roumanie, January 4, 1918, 
No. 236. The constitution and organisation of Rumanian Prize 
Courts is regulated by the Decree of September 18, 1917, ibid., 
September 26, 1917, No. 151. 
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CHAPTER II. 
JURISDICTION OF PRIZE COURTS: 


§ 28. As laid down in the leading case of Le 
Cauz v. Eden,* the question ‘‘ prize or not prize ”’ 
and the consequences thereof are cognisable solely 
in the Admiralty Courts. The jurisdiction of the 
Courts of common law is expressly excluded. The 
same principle was affirmed by Dr. Lushington in 
The Elize,* that no other Court whatsoever within 
the United Kingdom, except the High Court of 
Admiralty, was entitled to exercise any jurisdiction 
at all in prize matters. 

Prize is altogether a creature of the Crown,? 
and the right of the Crown consists in seizing and 
bringing to adjudication all enemy ships and all 
goods taken on the high seas jure belli out of the 
hands of the enemy.* This is the definition given 
by Lord Stowell, but it is essential to remember 
that prize jurisdiction is not confined to seizures 
of enemy property on the high seas. The juris- 
diction extends to all maritime captures wherever 
effected,” and to property belonging not only to 
enemies, but also to neutrals and even to British 


1 (1781), 2 Dougl. 594, 602 (per Buller, J.), and Lord Mansfield 
in Lindo v. Rodney (1782), ibid., 613, 614. 

2 (1854), Spinks, 88, 97; and Lord Merrivale in The Oranje 
Nassau [1921] 3B & C. P. C. 915. Cf, The Sommelsdijk, [1925] 
VEO Ip ane Make ae el VAN. 

3 The Hlsebe (1804), 5 C. Rob. 174, 182. 

4 The Two Friends (1799), 1 ibid., 271, 283. 

5 Key and Hubbard vy. Pearse, (1742), (per Lee, C.J.), reported 
in Le Caua v, Eden, supra, at p. 608. 
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or allied subjects, provided that there has been a 
valid maritime seizure. 


§ 29. Prize jurisdiction proceeds both in rem 
and in personam. It proceeds in rem with regard 
to the subject-matter of the ship or goods brought 
in for adjudication ° or by reason of the payment 
into Court of the proceeds of the sale of captured 
vessels and cargoes.” It proceeds in personam 
with regard to any acts of persons who have become 
captors or who have intervened.® 

But where there is no res or fund to which the 
jurisdiction of the Court can attach, or in respect 
of which it can be exercised, and where there is 
no suggested delinquency on the part of any captor 
or any agent of the Crown, then the Court must 
decline jurisdiction.® In the case of The Hofsfos, 
the motion to set aside a decree of condemnation 
was made by the claimants after the proceeds of 
the sale of condemned goods had been transferred 
from the Prize Court to the Exchequer, and there 
was, therefore, nothing over which, according to 
the Court’s practice, its authority could be 
exerted.” 


§ 30. The Court’s jurisdiction extends there- 
fore to every case in which there has been a mari- 
time seizure jure belli, and in exercising this juris- 
diction, the Court can and will deal with all 
incidental matters.2, The Prize Court will thus 


6 The Hofsfos, [1923] P. 28. 
7 The Wilhelmina, [1923] P. 112. 
8 The Hofsfos, supra. 
9 Ibid. 
1 Ibid. Cf. Egyptian Bonded Warehouse Co, v. Yeyasu Gosht 
Kaisha, [1922] 1 A. C. 111; The Ajaw, [1924] 19 Ll. L. R. 10. 
2 Le Caux v. Eden (1781), 2 Dougl. 594. Privy Council in The 
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deal, to the exclusion of all Courts of common 
law,* with claims for freights where ships or 
cargoes have been captured, not only as between 
captors and owners, but also as between owners 
of ships and owners of cargoes,* and its jurisdiction 
to deal with freight is not affected by the release 
of the cargo or ship.’ It will also adjudicate on 
all questions of damage for demurrage or deten- 
tion of ships or cargoes,° on all matters of salvage,’ 
average,” and, generally, with all claims affecting 
the captured ships and goods. 

The jurisdiction of the Court having once 
attached, the onus of proving its determination 
rests on those who allege it.° It commences as 
soon as there is a seizure in prize, and if the 
captors do not promptly bring in the property seized 
for adjudication, the Court will, at the instance of 
any party aggrieved, compel them so to do.” 


§ 31. The subject-matter of the Court’s 
ordinary jurisdiction covers captures of ships, 
goods and choses in action,* all of which terms are 
used in a wide sense. 


St. Helena, [1916] 2 A. C. 625, and Egyptian Bonded Warehouse Co. 
v. Yeyasu Gosht Kaisha, [1922] 1 A. ©. 111. 

3 The Wilhelmina, [1923] P, 112. Cf. Smart v. Wolff (1789), 
3 Term Rep. 323, 341. 

4 The Corsican Prince, [1916] P. 195; The St. Helena, [1916] 
2A. C, 625. 

5 The Iolo, [1916] P. 206. 

6 The Katwyk, [1915] 1 B. & C. P. C. 282; The Kronprins 
ales Adolf, [1917] 2 B. & C. P. C. 418; The Zamora, [1916] 
Padve Ors, lle 

7 The Chateaubriand, [1916] 2 B. & C. P. C. 69; The Pontoporos, 
Wpilentesi| seas alfoloy 

8 The Sorfareren, [1915] 1 B. & ©. P. C. 589. 

9 The St, Helena, [1916] 2 A. C. 625. 

1 The Zamora, [1916] 2 A. C. 77; 

2 The Frederick VIII,, [1917] P. 48, 45; Story, op. cit., p. 28. 
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Thus in the Three Motor Gunboats,? Sir Samuel 
Evans condemned as enemy prize three gunboats 
constructed at Southampton to the order of the 
Turkish Government and seized on the slips at the 
builders’ works. It was proved that at the time 
of capture, the gunboats had been tried and had 
been accepted by Turkey. The German cruiser 
The Emden, driven ashore on Keeling Island after 
a ferce engagement by H.M.A.8. Sydney, was also 
condemned by Lord Merrivale as good and lawful 
prize.* It should be noted, however, that from a 
correct point of view, warships are put in for 
adjudication by a Prize Court for the purpose of 
prize money only, as property passes immediately 
on capture.° 

As to private ships, the jurisdiction extends to 
all merchant vessels captured jure belli. The 
expression comprises lighters, rafts, tugs, boats, 
and all other naval craft—The Anichab® and 
Craft captured on the Victoria Nyanza.” 

With reference to cargoes, a distinction had 
already been drawn by Lord Stowell in The 
Dundee * between goods intended to be disposed 
of at the foreign port and which had a merely 
transitory connection with the ship, and _ those 
accompaniments that were indispensable instru- 
ments without which the ship could not perform 
her functions. In view of the development of sig- 


3 [1917] 7 L. R. P. C. 106; and The Zintgraff, [1918] ibid., 


cs [1920] 2 Ll. L. R. 7. Cf. The Kénigsberg, [1920], ibid., 7 
5 The Nostra Siqnora del Rosario (1801), 38 C. Rob. 10; Sir 
Samuel Evans in The Baden, September 18, 1916, Off. Tr. Notes. 
6 [1919] 8 B. & C. P. C. 611; affirmed, [1922] 1 A. C. 235. 
7 (1919) P. 83 
8 (1823), 1 Hagg. 109. 
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nalling instruments, a novel point arose before Sir 
Samuel Fvans in The Schlesien® on the question 
whether the submarine signalling apparatus on 
board should be condemned together with the ship 
as enemy property, or whether it should be restored 
on the ground that it constituted a separate and 
independent cargo. The learned President decided 
that the Court was not called upon to investi- 
gate matters of property in different parts of the 
vessel, and that, as far as he was concerned, the 
judgment must proceed on the footing that the 
signalling apparatus formed part of the ship and 
ought, therefore, to be confiscated as German 
property. 

A definition of the term “‘cargo’’ was 
attempted by the Prize Court for Egypt in Ten Bales 
of Silk at Port Said,* where it was held that ‘‘ from 
the moment the goods were shipped under a bill of 
lading they became cargo and so remained until 
they ceased to be bound by that instrument.’’ 

It must be observed, however, that prize 
extends not only to cargo proper, shipped under 
a bill of lading, but also to goods despatched by 
parcels post,” or by any other means of communi- 
cation. It also covers things which are not 
‘“ goods ’’ in the strict sense of the word, such as 
“* choses in action,’’ * bonds and securities,* and 
moneys.” 


SUG Be we Oa Py eels. 

171916] 2B. & GC. PB. CG. 247, 254. 

2 The Tubantia, [1916] 5-L. R. P. C. 282. 

3 The Frederick VIII., [1917] P. 48. 

4 The Noordam (No. 2), [1920] A. C. 904. 

5 Turkish moneys taken at Mudros, [1916] 2B. & C. P. 
Enemy craft captured on the river Tigris, [1922] 9 Ll. L. R. 
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§ 32. With respect to the locality of seizures, 
the Court’s jurisdiction is not restricted to captures 
carried out on the seas proper, such as the high 
seas or the territorial waters of the realm. It 
embraces captures effected on inland lakes and 
rivers and, under certain conditions, it attaches 
even to seizures made on shore. 

The point of inland lakes was fully argued in 
Craft captured on the Victoria Nyanza,® and in the 
course of his judgment Lord Sterndale said that 
there was no settled practice excluding captures 
made in inland waters from the law of prize. And 
The Kingani, a German vessel seized on the 
Tanganyika Lake, was condemned by Lord Merri- 
vale as good prize.” 

Nor is the jurisdiction of the Prize Court 
excluded in cases of captures effected on rivers. 
The German vessels The Somali and The Kénigs- 
berg were both seized in the River Rufiji in German 
East Africa, and were declared by Lord Merrivale 
to have been validly captured.* The same con- 
clusion was arrived at by the learned President in 
the case of Enemy craft captured on the river 
Tigris.° 

It is not, further, necessary that the prize 
should be afloat when seized. Lord Sterndale 
expressed his opinion in The Anichab * that it did 
not matter in the least whether the vessels or the 
craft which were being used for navigation upon 


 [hihey| 12, Be . 

VaLO20i Ome welere ewe OmnChediize Hedwig von Wissmann, 
PLOW 7 tiaike B.C. 108: 

8 [1920] 2 Ll. L. R. 7, 8. 

9 [1922] 9 ibid., 544. ; 

1 [1919] P. 329; affirmed on appeal, [1922] 1 A. C. 235. 
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the seas, not the high seas necessarily, but upon 
the seas, either coastwise or on the high seas, were 
at the moment of seizure in the water or on the 
beach. In this case, the tugs and lighters were 
captured whilst lying beached at the South-West 
African ports of Luderitzbucht and Swakopmund. 


§ 33. Nor is the fact that the goods were 
seized on land sufficient to oust the jurisdiction of 
the Prize Court. The rule was concisely stated 
by Chief Justice Lee in Key and Hubbard v. 
Pearse ? :——‘‘ In case of prize the jurisdiction does 
not depend on the locality but on the nature of 
the question.’’ Lord Stowell in The Two Friends 
was also clear and emphatic on the principle that 
goods arrested on shore after being landed “‘ are 
radically bottomed in prize,’’ and, if so, “‘ all the 
consequences of prize will follow.’’* The matter 
presents considerable interest, for if the seizure 
be deemed maritime, it will obviously be governed 
by naval law, and an adjudication by a Prize Court 
will be necessary. If, on the other hand, the goods 
seized on land should be held not to be the proper 
subject of maritime capture, they will be governed 
by the rules of land warfare which, generally 
speaking, exempts enemy private property from 
confiscation. During the last war, a great part of the 
cargo of oil in The Rowmanian * had been already 
discharged and pumped into tanks ashore within 
the port warehouses before it was seized. Their 
Lordships’ decision in this case proceeded on the 


2 (1742), reported in Le Cauaz v. Hden, 2 Doug]. 606, at p. 608. 
3 (1799), 1 C. Rob. 271, 288. Cf. The Progress (1810), Hdw. 210. 
4 [1916] 1 A. C. 124, affirming Evans’s decision, [1915] P. 26. 
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view that the test of ashore or afloat was no 
infalhble criterion as to whether goods could or 
could not be seized as maritime prize. It is cap- 
ture as prize, and not the local situation of the 
goods seized which confers jurisdiction. This 
principle has been frequently applied in the war 
of 1914-18 by British Prize Courts to goods seized 
on shore after having been discharged from on 
board the vessel in which they were being carried.° 


§ 34. The jurisdiction of the Prize Court, 
however, does not attach to property taken by 
land forces in land operations. In the course of 
the Great War, some German lighters had been 
transported by rail inland to Omaruru and Otavi 
at distances of 147 and 300 miles respectively from 
the coast, and were there seized about six months 
afterwards by the military forces. It was rightly 
held by Lord Sterndale that the lighters were not 
the subject of maritime prize.® 

Moreover, however wide the jurisdiction of the 
British Prize Courts may be—and compared with 
other countries it will be seen that it is unusually 
large—it does not embrace the whole region 
covered by international law. 

Thus a Prize Court will not properly constitute 
itself ‘‘ the guardian of any International Conven- 
tion, nor invent or exact penalties for its non- 
observance,’’ especially where no such penalties 


5 Byans in The Hden Hall, [1916] P. 78; and The Aclulles, 
{1917] P. 218; H. B. M.’s Prize Court for Egypt in The Achaia 
(Nom Oem LOMoi iam: Cars C035); Malta Prize Court in The 
Anastasios Koroneos, [1915] ibid., 519. 

6 The Anichab, [1919] P. 329; affirmed on appeal, [1922] 1 
A. C. 235. 
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are imposed by the Convention itself.” In the 
case of The Sudmark the enemy vessel had been 
allowed by the Egyptian authorities to remain in 
the Suez roadstead for more than twenty-four 
hours in breach of the Suez Canal Convention, 
1888, and claimants argued that the vessel ought. 
therefore, to be released. Their Lordships decided 
that if a neutral State allowed an enemy ship to 
remain in one of its ports longer than is warranted 
by international law or international agreement, 
it was no doubt guilty of an unneutral act which 
might well be made the subject of diplomatic 
complaint. A Prize Court, however, had ‘* no 
roving jurisdiction,’’ and did not possess the power 
or duty to release the German vessel. 

Nor is the function of a Court of Prize, as such, 
to be a censor of the general conduct of a belli- 
gerent apart from his dealings with the particular 
case in issue.” The jurisdiction of the Court is 
confined to matters of which it is to take cognisance 
and upon which it is to adjudicate, and it cannot 
properly be guided or influenced by any considera- 
tions arising out of the general conduct of the war 
or by any questions which do not come judicially 
before it. 


§ 35. The legal position of Prize Tribunals in 
America was defined by the Supreme Court in the lead- 
ing case of Cushing v. Laird.® It was there held that 
Prize Courts are instituted for the purpose of trying 
judicially the lawfulness of captures at sea, according 


7 The Siidmark, [1917] A. C. 620. 
8"°The Blonde, [1922] 1 A. C. 318, 381. 
9 (1882), 107 U. S. 69, 76. 
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to the principles of public international law, with 
the double object of preventing and redressing wrong- 
ful captures, and of justifying the mgntful acts of the 
captors in the eyes of other nations. The question 
the Courts have to determine is that of prize or no 
prize. They have no jurisdiction to ascertain con- 
troverted civil or private rights between the parties. 
A final decree of acquittal and restitution to the only 
claimant of property libelled as prize of war decides 
nothing as to the validity of his title against other 
persons in subsequent suits, 

American Prize Courts have a “legitimate juris- 
diction ’’ over all property seized as prize and, having 
it, will exert this authority over all the incidents of 
prize.* They are thus competent to determine, as 
incidental to the question of the lawfulness of the 
seizure, the liability of the captors for damages, 
expenses and costs occasioned by their own wrongful 
acts or by the fault of those in charge of the prize.” 
And they are not deprived of their jurisdiction by 
reason of the prize having been lost, destroyed, sold or 
otherwise disposed of by the captors.* The Courts are 
also entitled to decide questions relating to property 
outside their custody, such as, for instance, if the 
prize were carried into a neutral port.* In the latter 
ease, however, it can only be adjudicated upon while 
the possession of the captor remains; for if it be 
divested in fact or by operation of law, that “ posses- 
sion is gone which can alone sustain the jurisdiction.’”® 

Such jurisdiction extends, as in the case of the 
English Courts, to all maritime captures. The inter- 
pretation of the words “ maritime capture”’ is, how- 
ever, more restricted under American practice. Thus 


1 The Adeline (1815), 9 Cranch, 244, 285; Maisonnaire v- 
Keating (1815), 2 Gall. 325, 343. 

2 Cushing v. Laird, supra. 

3 Section 4615, Revised Statutes. Cf. C. C. Hyde, International 
Law, [1922], vol. 2, p. 799. 

4 Hudson v. Guestier (1808), 4 Cranch. 293. 

5 The Santissima Trinidad (1822), 7 Wheaton, 283, 355. 
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it has been held by the Supreme Court that property 
captured on land by the officers and crews of a naval 
force of the United States was not maritime prize, 
even though, like cotton, it might have been a proper 
subject of capture generally. Jurisdiction is also 
excluded in all cases of property seized “upon any of 
the inland waters’’ of the United States. In The 
Cotton Plant,’ the capture was made by a naval force 
on the Roanoke river which empties itself into an 
arm of the sea and is directly accessible from the 
ocean, and the Supreme Court decided that the pro- 
perty could not be regarded as a maritime prize as 
that term was used in the Act of Congress of July 2, 
1864, the river not being a place where ordinary 
vessels of war could safely go. 


§ 36. Prize jurisdiction applies in France to all 
vessels and goods seized as naval prize, since by the - 
generality of the terms of the Arrété of 2 prairial of the 
eleventh year (1803), prize extends to all merchant 
ships whatever may be the employment in which 
they are used. Lighters, tugs and other naval craft 
are included within the description of vessels.® The 
Court, however, has no jurisdiction to adjudicate on 
the validity of captures of warships,® and it is sufficient 
for its jurisdiction to be ousted that at the time of 
seizure the ship should be a man-of-war, even though 
she might previously have been a merchant ship and 
was only recently converted into a warship by the 
enemy Government.* In order that a vessel may fall 
under the category of a ship of war it is necessary 
that she should appear on the list of war vessels of her 
State. In The Goelette X. the French Prize Court 


6 United States v. Alexander (1864), 2 Wall. 404, 421, 

7 (1870), 10 Wall. 577. Seventh section of the Act of Congress 
of July 2, 1864. Cf. Brown v. United States (1814), 8 Cranch. 110. 

8 Remorquer D. K. D., [1920] J. O., August 1, 1920, 4021; The 
Maurice, [1921] ibid,, August 20, 1921, 9743. 

® The Rohlfs, [1915] ibid., June 13, 1915, 3878; The Pass of 
Balmaha, [1920], ibid., August 25, 1920, 12496. 

1 The Pass of Balmaha, supra, 
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found that the vessel did not so appear, and con- 
demned her as good and lawful prize in spite of the 
fact that she carried arms and munitions, was manned 
by Turkish troops, and was used in war operations 
by the Ottoman Government.? 

The term cargo includes moneys,? securities and 
letters of credit,* and, generally, all maritime 
seizures, whether effected on sea or on land. In the 
case of various cargoes landed from the German 
steamers The Anatolia, The Bogados, The Seriphos and 
The Tinos, and seized in several warehouses on shore, 
the Court ruled that goods sent by sea acquire and 
preserve the character of maritime cargo and remain 
subject to the Court’s jurisdiction even when seizure 
is carried out on land as distinguished from on board 
a ship.° 

The Court is, however, incompetent to deal with 
any captures effected on lakes or other inland waters.® 

As regards damages, adjudication on the matter is 
only possible as incidental to the question of prize or 
no prize. If the Government decides to release a 
prize without submitting the case to the Prize Court, 
the Court has no jurisdiction.” 


§ 37. According to Article 2 of the “ Organic 
Law ’’ of August 26, 1919, Belgian Prize Courts are 
competent to decide on the validity of prizes effected by 
captors of Belgian nationality and on all prizes seized 
in the territorial waters of Belgium and its colonies, 
and further, on all cases where the subject in dispute 
is covered by the Belgian flag.? The jurisdiction is 


2 [1917], J. O., December 12, 1917, 10096. 

3 Hmbarcation X., [1918] ibid., May 17, 1918, 4849; 
Barque X., [1919] ibid., April 20, 1919, 4177. ° 

4 The Oscar II., [1921] ibid., August 20, 1921, 9742; The 
Christianiafjord, [1921] ibid., May 19, 1922, 5276. 

5 (No. 2), [1918] ibid., December 17, 1918, 10848; affirmed on 
appeal, [1921] zbid., June 14, 1921, 6803. 

6 The Rohlfs, supra. 

7 The Insulinde, [1915] J. O., June 4, 1915, 3600. 

8 The Wartburg, [1919] R. D. I. 8e, Série, Vol. 1, 1920, 
p. 131. 
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thus as wide as it can possibly be, and it is difficult 
to see on what questions the Courts could declare them- 
selves incompetent. The full extent of their juris- 
diction has not, however, been actually tested by 
decided cases, one reason for which is the short period 
during which they have been in existence. The chief 
matters which they were called upon to determine 
concerned principally the validity of the seizures of 
The Elbing, The Delos and other German steamers, 
which, on the outbreak of the war in 1914, were in 
Belgian ports, but had, shortly before the signing of 
the Armistice, been removed by the Germans into 
Dutch ports. At the time of the Antwerp Prize 
Court’s decision, the steamers were therefore out of 
its control. As we have seen in the American cases of 
Hudson v. Questier and The Santissima Trinidad, a 
Prize Court is not ousted of its jurisdiction on the 
sole ground that the prize is not within its custody. 
Dr. Lushington in the case of The Polka,? a Russian 
vessel carried by the English captors to the German 
port of Memel, also decided that he was entitled to 
proceed to the condemnation of the enemy ship 
although she was lying in a neutral port. The French 
Prize Court likewise held in The Meta that the fact of 
the enemy vessel having been carried into a Danish 
port and delivered there to the French consul did not 
invalidate a regular seizure.t° Article 23 of the 
Thirteenth Hague Conference, 1907, further, foresees 
the possibility of a prize being taken into a neutral 
port and, with the permission of the neutral Power, 
left there in sequestration pending the decision of 
the captor’s Prize Court. But in all the English, 
American and French cases cited, the jurisdiction of 
the Court depended on the fact of the captors retaining 
possession and control over the ship. The Court would 
have lost its jurisdiction by the recapture, escape or 


9 (1854), Spinks, 57, 58. 
10 [1920] J. O., June 18, 1920, 8431. 
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voluntary discharge of the vessels, as any one of these 
circumstances divests the captor from his control of 
the prizes... The possession of the Belgian captors 
was therefore lost when the Germans occupied Antwerp 
and such possession could not revert to them while the 
vessels were in a neutral port where they had been 
conducted by the Germans. It would thus appear 
that the Antwerp Prize Court had no jurisdiction to 
condemn the German ships. The main ground on 
which it based its decision was that the vessels were 
closed up in the port of Antwerp and ought to have 
remained there until the end of the war, and that 
Germany had violated her international obligations 
by carrying them to Dutch ports. The effect of the 
original Belgian seizure was consequently not extin- 
guished in law, and the ships must be deemed to have 
remained in Belgian territory and in the legal posses- 
sion of the Belgian captors. These arguments rest, 
as shown by Professor Pearce Higgins,” on extremely 
debatable grounds. A further argument advanced by 
the Antwerp Court that, as a result of Article 28 
of the Armistice Convention of November 11, 1918, 
the German control over the vessels had come to an 
end, appears to be better established in law.* 

With regard to captures in ports or docks, it was 
held in The Gelderland* that the seizure of the vessel 
by the Belgian troops in a dock in the port of 
Zeebrugge, where it had been sunk by the Germans, 


was valid. 


§ 38. The Italian naval instructions of 1917 
provide that prize jurisdiction extends to all captures 


1 In The Herstelder (1799), 1 C. Rob. 114; LUC men Word 
Stowell rescinded his previous decree of confiscation when he found 
that the vessel was lying in a Norwegian port and declared that the 
“Court will not condemn a vessel lying in a neutral port.”’ 

2 B.Y.1.L., 1921-22, pp. 160 to 183. 

3 [1919] R. D. I. 3e Serie, Vol. 1, 1920, pp. 277, 289. 

4 [1919] M. B., October 17, 1919, 5772. 


AS 


of Italian” 
Prize Courts, 


A TREATISE ON THE LAW OF PRIZE. 


effected on the high seas and inland waters.° In 
interpreting these terms, the Italian Prize Court 
decided in The Beleno® that they should be taken in 
an extensive sense, and must be deemed to include 
seizures in ports, quays, docks and any other zone of 
territory in which maritime traffic takes place. The 
Beleno at the time of her seizure was not on any 
maritime waters but was beached on dry land in a 
warehouse. The Court held that its jurisdiction 
applied to the case. The same result follows in the 
case of cargo seized on land after having been dis- 
charged from the vessel which was carrying it.” 

Jurisdiction is not, further, excluded by the prize 
being lost or destroyed. The argument for this pro- 
position was based by the Italian Court on the 
consideration that a captor’s title to a prize originates 
from the actual time of seizure and he becomes owner 
thereof at that very time, so that the judgment 
which thereafter intervenes does nothing else but 
confirm the validity of an accomplished fact.® 

The expression ‘‘vessels’’ is applicable to all 
floating craft without any distinction as to destination, 
construction, size or equipment. Jurisdiction may 
therefore lawfully be exercised over all tugs, lighters 
and other small craft. Enemy warships are, however, 
expressly excluded, as they become the property of the 
State without the necessity of any adjudication by the 
Prize Court. The term warships includes all public 
vessels of the enemy State and not only men-of-war 
strictly speaking.* 


5 Art. 5, adopting the Oxford Manual of Naval War, 1913, 
Annuaire, 1913, p. 610. 

6 [1917] G. U., December 1, 1917, No. 283. Of. The Cervignano, 
[1917] ibid., April 23, 1917, No, 93, as to the validity of captures 
made on rivers. 

7 The Ambra, [1917] G. U., May 38,1917, No. 104. Cf. Japanese 
Prize Courts in The Thalia, [1904] 2 R. & J. P. GC. 116. 

8 The Anthippi, [1917] G. U., June 2, 1917, No. 129. 

8 Austrian Dragues Nos. 1 and 1, [1917] ibid., May 22, 1917, 
No. 119. 

1 Tbid, 
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As regards damages against the captors, the Italian 
Prize Court had originally no jurisdiction to entertain 
any such claims. During the Great War, a special 
Decree granted the necessary competence, lmited, 
however, to the duration of that war.2 In The 
Chrysopolis it was held that although the Court could 
adjudicate on the question of damages brought against 
the captors, it possessed no jurisdiction to decide on 
claims brought by cargo owners against shipowners 
and arising out of the release of seized goods.* 

The Court is also incompetent to adjudicate on any 
question relating to the exercise by the naval or 
military authorities of the right of capture or the 
conduct of war operations, and has no control over the 
motives which prompted them to make use of the 
powers conferred upon them by law.* 


§ 39. The jurisdiction of the German Prize 
Courts is very much restricted. It only applies to 
enemy and neutral merchant ships and to enemy or 
neutral goods on board the same in so far as they are 
subject to seizure in the exercise of the belligerent 
right of prize.° 

The term “merchant vessel ’’ does not comprise 
tugs, lighters and other craft used in inland waters, or 
serving as tenders. The Court is therefore only com- 
petent to determine the validity or otherwise of the 
capture of ships (in the strict meaning of the word) 
entitled to fly a particular flag and to carry regular 
ship’s papers.° 

German vessels and their cargoes and German 
goods on board neutral or enemy vessels are outside 


2 Decree No. 1234 of August 1, 1915, ibid., August 18, 1915, 
No. 205. , 

3 (No, 4), [1917] ibid., June 91, 1917, No. 146. 

4 The Mikail, [1917] ibid., May 31, 1917, No. 127. ; 

5 Arts. 1 and 2 of the Prize Ordinance of 1909, The Geertruida, 
[1917] Supreme Prize Court, Gallen LON lion 

6 The Assistent; The Undine, [1916] Supreme Prize Court, 
a, dhs dey Und 
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the Court’s jurisdiction.7 So are all public vessels 
to whatever nationality they may belong.* If, how- 
ever, a ship is owned by a private company, she cannot 
be treated as a public ship even though the private 
company may be subsidised by its Government and 
the vessel used as a school for naval officers: The 
Comte de Smet de Naeyer.® 

The belligerent right of seizure is not limited to the 
high seas, but extends to captures effected in rivers, 
gulfs and ports adapted for maritime navigation.* 
Captures on land are presumably excluded.? 

As a result of the declaration of war zones by 
Germany, and the indiscriminate sinking of merchant 
vessels at sight, the question arose as to the compe- 
tence of the German Prize Courts to adjudicate on 
the liability of the German captors for the flagrant 
breach of all the accepted rules of warfare. By an 
ingenious argument, the Courts endeavoured to help 
the policy of their Government by holding that their 
jurisdiction applied only to acts done by the captors 
after the seizure of the vessel, so that if the destruction 
of the ships took place for any other reason and with- 
out the vessel being seized as prize, the Court was 
incompetent.* The results of such a judgment are 
devastating. Nothing is easier than for a captor to 
declare that he is not proceeding to the destruction of 
a neutral vessel by way of prize and that he never 
intended to seize the vessel as a prize, and thus escape 
from all responsibility arising out of his unlawful and 


7 The Nyanga, Hamburg Prize Court, September 15, 1915, Rep. 
Fry Libr. 

8 Supreme Court in The Comte de Smet de Naeyer, [1916] 
J. A. P., 159. Cf. Austrian Prize Court in The Cornigliano, [1917] 
Nome: Boy 197 Nowee. 

SM ALOIS elena aula oe 

1 Supreme Prize Court in The Primula, [1915] ibid., 18. The 
Comte de Smet de Naeyer, ibid., 159. 

2 Leipzig Imperial Supreme Court in Prenzlau Fabrikwerke v. 
Trans atlantische Giiterversicherung, (1917) Hanseatische Gericht- 
zeitung, January 81, 1917, 61. 

3 The Hemland, The Gaasterland, [1917] Supreme Prize Court, 
J. A. P., 296. Cf. The Geertruida, [1917] ibid., 228. 
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illegal acts. The decisions of the German Prize Courts 
depriving claimants of all legal remedies for the 


infringement of their rights appear to be entirely 
unjustifiable in law. 


§ 40. In Russia, in accordance with the provisions 
of the naval code of March 27, 1895, as amended by 
the Imperial ukase of July 14, 1914, captures may 
be effected on any waters other than the territorial 
waters of a neutral State. The Sebastopol Prize Court 
was thus able to declare valid the seizure of the 
Austrian vessel, The Fratelli B. Mendl, although she 
had been captured on the inland waters of the river 
Danube.* 

The jurisdiction of the Russian Prize Courts is 
excluded in all cases of seizures of enemy cargo on 
board Russian vessels or vessels belonging to an Allied 
Power.® 

Cargo includes moneys in gold and paper.® 

The fact that the property seized has been destroyed 
by the naval authorities and is no longer in existence 
does not deprive the Court of its jurisdiction to pro- 
nounce on the validity or otherwise of the capture.” 


§ 41. In view of the judgment of the Russian 
Prize Courts that captures in the Danube were valid, 
it is interesting to note that Rumania advanced an 
identical claim in respect of seizures carried out in 
the same river. Article 25 of the Rumanian naval 
instructions contains a similar provision as that in the 
Russian code to the effect that captures may lawfully 
be made on any waters except neutral territorial waters. 
The judgment of the Rumanian Prize Courts confis- 
cating a number of Austrian vessels seized on the 
Danube by the Rumanian naval forces was disputed, 


4 Judgment of January 28, 1916, Rep. Fry Libr. 

5 See Russia’s accession to the Anglo-French Convention of 
November 9, 1914, A. J. I. L., Vol. 10, 1916, p. 26, suppl. 

6 The Sv. Nicolai, judgment of the Sebastopol Prize Court 
of August 3, 1915, Rep. Fry Libr. 

7 The Fevzi Bari, judgment of the same of August 12, 1915, sbid. 
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and the claim came before Mr. W. D. Hines as arbi 
trator under Article 300 of the Treaty of St. Germain- 
en-Laye. The arbitrator rejected Rumania’s claim on 
the ground that the vessels were engaged in inland 
and not in maritime navigation; that they were regis- 
tered in or identified with the Danube ports and had 
not been taken on the high seas, but on a river, and 
that consequently the Rumanian Prize Courts had no 
jurisdiction to pass upon the validity of the capture.® 

The question as to the correctness or otherwise of 
this arbitration remains open. <A review of the various 
decisions already examined shows that the majority 
of the Prize Courts assert jurisdiction on seizures 
effected in rivers and inland waters.2 The matter in 
the case of the Danube was, however, further com- 
plicated by the fact that that part of the river which 
runs below the Iron Gates to its mouth in the Black 
Sea had been neutralised by Article 52 of the Berlin 
Convention, 1878, and consequently no acts of hostility 
could validly have taken place therein.* 


8 W. D. Hines, Determination in the matter of questions as 
to ena shipping, 1921. 
9 Vide also Japanese Regulations of March 7, 1904, Art. 35; 
and of October 6, 1914, Art. ‘1; Chinese Regulations of October 30, 
tT, Art. 88; and Turkish Decree of January 31, 1912. 
1 See also post, p. 119, as to Russian captures in the Danube. 


CHAPTER III. 
ENEMY CHARACTER. 


§ 42. The determination of character in 
maritime prizes is very often a matter of consider- 
able difficulty for Prize Courts as there is no clear 
and generally accepted principle as to the test to 
be applied. 

At the London Naval Conference, 1909, the 
question of enemy character was discussed at some 
length, but, owing to the diversity of criteria 
suggested by the British and American delegates 
on the one hand, and the continental delegates on 
the other hand, no distinct and definite rule could 
be arrived at. Article 58 simply laid down that 
the enemy character of goods depends on the 
enemy character of the owner, but it did not specify 
on what the enemy character of the owner was to 
depend. ‘The question at issue has not been regu- 
lated by the Declaration of London, or, indeed, by 
any other international Convention. Under the 
circumstances, we may, therefore, expect a diver- 
sity of practice between the Anglo-American 
criterion of domicile and the continental test which 
adheres to the nationality of the owner. 


§ 43. The dominant factor of character, 
from the English point of view, is domicile, deter- 
mined by the country where a man has, or is 
deemed to have, his permanent home. Domicile 
is a question of fact, but is also primarily founded 


G.P.L. 4. 
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on intention. It is generally accompanied by 
residence, but it should be noted that residence 
alone is not sufficient to constitute domicile, unless 
it is coupled with intention. Lord Camden, in 
delivering the opinion of the Lords Commissioners 
of Appeal in the prize cases arising out of the 
capture of St. Eustatius, said that ‘‘ if a man went 
into a foreign country upon a visit, to travel for 
health, to settle a particular business, or the like, 
it would be hard to seize upon his goods; but a 
residence, not attended with these circumstances, 
ought to be considered as a permanent residence.’”* 
It is difficult to lay down a general principle, but, 
as held by Lord Stowell in The Harmony,’ of the 
few rules that can be established generally, ‘‘ the 
grand ingredient ’’ in constituting domicile is time. 
No rule can fix the time a priori, but such a time 
there must be. 

The leading modern decision on the point is 
The Anglo-Mexican,* where the doctrine was 
clearly stated that the question whether a particular 
individual ought to be regarded as an enemy or 
otherwise depended prima facie on his domicile, 
and domicile was, according to international law, 
a matter of inference from residence. Thus, if a 
neutral subject is, at the commencement of or 
during the war, to all appearance permanently 
resident in an enemy country, he will be deemed 
an enemy. If, whilst this state of things continues, 


1 Proceedings of the Commissioners under the Treaty of 1794 
between Great Britain and the United States. See also The 
Postilion (1779), Hay & Marriott, 245. 

2 (1800), 2 C. Rob. 822, 324, 325. 

3 [1918] A. C. 422. 


ENEMY CHARACTER. 


goods belonging to him are seized ag prize, such 
goods will prima facie be treated as enemy goods.* 


§ 44. Territory in the occupation of the 
enemy is dealt with on the footing of enemy terri- 
tory being considered as part of the domain of 
the conqueror so long as he remains in the posses- 
sion of it. All persons domiciled within the 
occupied territory are consequently regarded as 
enemies. 

The principle was departed from by the Eng- 
lish Courts during the Crimean War, it being held 
by the Privy Council that the inhabitants of 
Moldavia had not been converted into enemies as 
the Russian occupation was only temporary.® 

The rule was not, however, followed in the 
Great War. Belgium was treated in the British 
Prize Courts as enemy during its occupation by the 
German troops, even though such occupation was 
considered provisional by the Allied Powers.® 

Egypt was likewise regarded an enemy terri- 
tory, the Board’s decision in The Giitenfels being 
that in view of the military occupation of Egypt 
by Great Britain, there was no doubt that the 
Egyptian ports were to be deemed enemy with 
reference to German and Austrian vessels.” 


4 In the Trading with the Enemy (No. 2) Proclamation of 
September 9, 1914, the expression ‘‘ enemy ’’ was defined to mean 
any person of whatever nationality, resident or carrying on business 
in the enemy country, but does not include persons of enemy 
nationality who are neither resident nor carrying on business in the 
enemy country (S. R. & O. 1914, III., p. 327). 

5 The Gerasimo (1857), 11 Moore P. C. 88. 

6 The question was indirectly raised in The Leonora, [1918] 
P. 182; The Trading with the Enemy Proclamations of February 16 
and September 14, 1915, also assimilate territory in hostile occupation 
to enemy territory (S. R. & O., 1915, III., pp. 273, 275). 

7 [1916]\2 A. C, 118. Cf. The Achata, [1916] 2 A. GC. 198. 
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This decision is in accordance with Hall’s 
opinion that when a place is militarily occupied by 
an enemy, the fact that it is under his control and 
that he consequently can use it for the purposes 
of hig war, outweighs all considerations founded 
on the bare legal ownership of the soil.* 


§ 45. Quite distinct from ordinary or civil 
domicile in time of war, there is another domicile 
which attaches to a person by reason of his business 
with a particular country. Unlike ordinary domi- 
cile, commercial or trade domicile is acquired by 
the act of trading and is independent of intention. 
It is also applicable to persons who might not 
actually be traders or merchants in the strict sense 
of the word. The only requirement is a residence, 
however short or temporary, in a country “* for 
the purpose of trade or otherwise as makes a 
person’s trade or estate form part of its 
resources.’’® The test, therefore, is not real 
domicile, but residence in a place in which some 
sort of business is carried on. 

Although commercial domicile cannot be 
acquired without residence in the country where 
the business is transacted,* a counting-house or a 
fixed establishment is not necessary. In the words 
of Lord Stowell in The Jonge Klassina?: ‘‘ If a 
man is in a place and acts as a merchant of that 
place, that is sufficient, and the mere want of a 


8 A Treatise on International Law, 8th ed., 1924., p. 607. 

9 Tingley v. Miiller, [1917] 2 Ch. 144, 173; Dicey, The Conflict 
of Laws, 1922, 3rd ed., Appendix, p. 812. Cf. Janson v. Driefontein 
Consolidated Mines, [1902] A. C. 485. 

1 The Hypatia, [1917] PB. 36. 

2 (1804), 5 C. Rob. 297, 308. 
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fixed compting house there will make no breach in 
the mercantile character which may well exist 
without it.’ 

Lord Stowell never expressly made use of the 
term “‘ trade domicile ’’ which belongs to a much 
later date, but it is highly probable that he had 
such a conception in his mind when he spoke of 

“resident trader in the country ’’ : ‘‘ If the claim- 
ant has been resident in France, and directing 
mercantile adventures there, it is, in my appre- 
hension, impossible not to consider him as a 
resident trader of that country.’’ * 


§ 46. It fell to the British Prize Courts 
during the Great War to give a full consecration 
to the doctrine of commercial domicile. In The 
Kara Deniz, their Lordships, in affirming the judg- 
ment of the Bombay Prize Court, held that the 
property ought to be condemned, as the claimant, 
a Persian subject, had by trading in Turkey 
acquired a hostile commercial domicile there. And 
the burden of proof lay upon him to satisfy the 
Court that the commercial Ottoman domicile, 
which he had certainly retained up to the time when 
war broke out, had been altered.* 

Upon general principles, Prize Courts take the 
view that the enemy character easily reverts, and 
that it requires fewer circumstances to constitute 
domicile, in the case of a native subject, than to 
impress the national character on one who is 


3 The Harmony (1800), 2 C. Rob. 322, 333. Cf. The Embden 
(1798), 1 ibid., 16, 17; The Hh (1813), 1 Deda: D2 223% 

4 71922] 3 B. & CG. P. CG. 1070; and The Anglo-Mewican, [1918] 
A. C, 422. 
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originally of another country.° This system was 
given a rather extended application during the 
war of 1914-18. In the opinion of Sir Samuel 
Evans, if an enemy subject gives up his trade 
domicile in a neutral country, it matters not to 
what place he betakes himself. ‘* If he had gone 
to other neutral, countries, such as the United 
States of America or Switzerland (as was suggested) 
he would, for the purposes of this case, be as 
clearly an enemy as if he had, from a sense of 
patriotic duty, returned to his native State.’’ ° 

It is submitted that this proposition is too wide. 
It appears inequitable that an enemy subject who 
has relinquished the enemy domicile, sine animo 
revertendi, and has acquired a neutral trade 
domicile, should be deemed to have reverted to his 
original enemy domicile simply because he trans- 
fers his commercial domicile from one neutral 
country to another neutral country. 

On the other hand, although Prize Courts are 
quick in attributing enemy trade domicile to a 
neutral, they only accept with extreme difficulty 
any evidence that an enemy subject has acquired 
a neutral or non-hostile commercial domicile. 
In The Rostock,’ the Egyptian Prize Court decided 
that a German merchant who for five years 
prior to the outbreak of the war had carried on 
business in Ceylon, and for three years had resided 
at a house there which he had rented and furnished, 
had not established a sufficient commercial domi- 


5 La Virginie (1804), 5 C. Rob. 98, 99. : 
6 The Flamenco; The Orduna, [1915] 1 B. & C. P. C. 509, 512. 
7) [1957 2 Bo eC. Pe Cr 528: 
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cile in Ceylon, but still preserved his German 
domicile simply because once during peace time he 
had returned for four months to Germany. 

It would, of course, be true that if an enemy 
subject abandons the neutral trade domicile which 
he acquired, in order to start for hig native land, 
and so reverts to his original domicile, any return 
later during the war to resume his business in the 
neutral territory would not give him again a neutral 
commercial domicile so as to separate him from 
that of his native country. 


§ 47. Independently of a commercial domi- 
cile, property may also acquire a hostile character 
by the fact that it belongs to a person who, although 
residing in a neutral country, owns or is a partner 
in a house of trade established in enemy territory. 
He is deemed an enemy in respect of his concerns 
or interest in that house, and his share in such trade 
is subject to condemnation. 

It was thus held by Lord Stowell in The Port- 
land that a claimant who carried on business in an 
enemy country, though he seldom or never went 
there, was to all intents and purposes an enemy 
trader in respect of the transactions originating in 
that country.* It was a traffic which stamped the 
hostile character on the individual, irrespectively 
of that character which mere personal residence 
gave him.° 

Moreover when a merchant has an interest in 
both an enemy and a neutral house of trade, and 


8 (1800), 3 C. Rob. 41, 45. 
9 The Vigilantia (1798), 1 C. Rob. 1, 15; The Manningtry, 
[1915] P. 329, 339. 
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the transactions between the two are mixed up, 
the Court will not undertake to unravel the tangle. 
That is the duty of the claimants, and if they fail 
in it, they must suffer the consequences of the 
confiscation of their property : The Posteviro.* 


§ 48. It is settled prize law, however, that 
a neutral who has a house of trade in a country 
which becomes enemy on the outbreak of war will 
not suffer condemnation of his goods before a 
reasonable interval elapses during which he is given 
the opportunity to dissociate himself from such 
business.” 

It is obviously a question of fact in each 
particular case whether sufficient measures have 
been taken in time to sever the connection or 
whether, on the contrary, there has been a con- 
tinuation of the partnership or interest with an 
enemy house of trade after the outbreak of the 
war. The burden of proving by satisfactory 
evidence that reasonable steps were taken to dis- 
continue the hostile connection lies in each case 
on the claimant: The Manningtry.* 

As Sir Samuel Evans put it in this case, it is 
not easy to see why, in the case of a partner in an 
enemy house of trade, time should be given to 
terminate the connection after war before confisea- 
tion by capture at sea is permitted, when no such 
opportunity is given to a person having a com- 
mercial domicile by residence in hostile territory. 
There is, in fact, no justification for this practice, 


A LOLT eS 5B don C eae ener: 
2 The Vigilantia (1798), 1 C. Rob. 1, 15. 
3 The Manningtry, [1916] P. 329, 343. 
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and although the learned President realised this, 
he was content to accept precedents as they stood 
without trying to modify a rule which he appears 
to have considered inequitable. 

On the other hand, the mere fact of an enemy 
subject having a house of trade in a neutral country 
does not exempt from confiscation his property in 
the neutral house. Wheaton strongly criticises 
this position. As he says: “‘ It is impossible not 
to see, in this want of reciprocity, strong marks 
of the partiality towards the interests of captors, 
which is perhaps inseparable from a prize code 
framed by judicial legislation in a_ belligerent 
country and adapted to encourage its naval 
exertions.’’ * 

This criticism did not escape Sir Samuel Evans, 
although he thought 1t unnecessary to discuss the 
question whether there ought to be reciprocity in 
the two cases. It was enough for him to state 
what the law was. It was clear to him that 
according to that law the property of the claimants 
who resided in Germany but had a house of trade 
in a neutral country was confiscable.° 


§ 49. The chief exception to the rule that 
domicile is acquired by residence and intention 
relates to extra-territorial jurisdiction, the doctrine 
being still valid to-day that a foreigner cannot 
acquire a domicile in a country where his State has 
been granted the privilege of Capitulations. Lord 
Stowell admirably described in The Indian Chief ® 


4 International law (8th ed., 1866), p. 419. See, however, 
Dana’s note on Wheaton’s statement, bid. 

5 The Manningtry, [1916] P. 329. 

6 (1800), 3 C. Rob. 12, 29. 
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the legal situation existing at his time: in the 
Western parts of the world alien merchants mix 
in the society of the natives; access and inter- 
mixture are permitted; and they become incor- 
porated to almost the full extent. But in the East, 
from the oldest times, an immiscible character 
has been kept up; foreigners are not admitted into 
the general body and mass of the society of the 
nation; they continue strangers and sojourners as 
all their fathers were, Doris amara suam non inter- 
miscuit undam; not acquiring any national char- 
acter under the general sovereignty of the country. 

The Indian Chief dealt with what was known 
as the ‘* factory system,’’ under whose protection 
foreigners lived and carried on their trade, acquir- 
ing ‘the national stamp thereof. This state of 
things has long passed away, and a great change 
has taken place in the conditions of commerce 
between the Western and Eastern States. The 
seas, quoted by Lord Stowell, are no longer a 
separating influence among nations, but have, on 
the contrary, become rather a means of union 
between the most distant lands. Notwithstanding 
such outgrowth of the factory system, and the 
great developments of communications, the prin- 
ciple of exterritoriality continues to hold good. 
By reason, however, of the abolition of consular 
jurisdiction in Japan and the Ottoman dominions, 
the application of the doctrine is now much 
restricted. But it still remains unaffected in the 
Treaty ports of China and the Far East. It was 
held by Sir Samuel Evans in The Eumaeus,7 


7 [1915] 1B. & CG. P. C. 608, 
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that having regard to the exterritorial conditions 
of European traders in Shanghai, neither of the 
British or German partners of the claimant firm 
did acquire, or could have acquired, a commercial 
domicile in China. The same rule was adopted by 
the Prize Court for Egypt in The Derfflinger*: 
‘“ Hach community in China continues its distinc- 
tive existence, governed by its own Consuls and 
subject to the laws of its mother country.’’ It is 
settled law that no British subject can change his 
legal domicile by residence in any place where the 
Crown enjoys exterritorial jurisdiction. 


§ 50. The test for determining enemy 
character in the case of a natural person differs 
from the criteria applicable to artificial entities. 
In respect of corporations, conduct can only be 
the conduct of those that act for or in the name 
of the corporation, and different principles come 
into consideration. Is the guiding factor the 
country where the corporation is registered, or the 
domicile or nationality of its members, or else the 
place from which the effective control of the busi- 
ness is exercised? The decisions on this point are 
so conflicting that the subject requires careful 
examination. In the first case to come before him, 
Sir Samuel Evans expressed a doubt as to whether 
a company registered in England, and consisting 
entirely of aliens, could own a British ship, but he 
did not decide the question: The Tommi: The 


Sa1916i ie Baa Ce PCa 386- Cf. The Lutzow ; The Koerber, 
[1915], ibid., 528. See also decision of the Turkish Prize Court 
sitting at Smyrna, in Craft seized in the port of Smyrna, [1911] 
Rivista di diritto internazionale, 2nd Series, Vol. I., 1912, p. 146. 


Character of 
corporations. 


60 


A TREATISE ON THE LAW OF PRIZE. 


Rothersand.° In a later case, however, that of 
The Poona,” he held that a company duly incor- 
porated under the English Companies Acts, and 
having a registered office in London, could not be 
considered an enemy company in spite of the fact 
that all its directors were enemy subjects resident 
in Germany and that all its shares were held by 
cither German subjects or German companies in 
Munich. He arrived at this conclusion with con- 
siderable reluctance, but he thought that as the 
matter in controversy was mainly governed by 
municipal law, he ought to accept, although not 
strictly bound to do so, the decision of the Court 
of Appeal in Continental Tyre and Rubber Co., 
Lim. v. Daimler Co., Lim.? This judgment was, 
however, overruled by the House of Lords,? it 
being laid down that a company registered in the 
United Kingdom is prima facie to be regarded as 
a friend, but may assume an enemy character 
when its agents or persons in de facto control of 
its affairs, whether authorised or not, are resident 
in an enemy country, or, wherever resident, are 
adhering to the enemy or taking instructions from 
or acting under the control of enemies. Although 
the character of individual shareholders cannot of 
itself affect the character of the company, their 
enemy character and their conduct may be very 
material on the question whether the company’s 
agents or the persons in de facto control of its 


A eal nen ek eae 

Poesy aR AB, with Wek el, ein: 

2 [1915] 1 ik. 3B. 898: 

3 [1916] 2 A. C. 307, 345 (per Lord Parker). And see A. D. 
McNair, The national character and status of Corporations, B. Y. 
I. L., 1923-1924, pp. 44-59. 
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affairs, are in fact adhering to, taking instructions 
from, or acting under the control of, enemies. This 
materiality will vary with the number of share- 
holders who are enemies and the value of their 
holdings. 

Sir Samuel Evans must have seen with con- 
siderable satisfaction this judgment which he at 
once proceeded to incorporate into prize law. In 
The St. Tudno* he held that as the directors of 
the British company were bound by fetters of the 
most complete kind to do anything that might be 
required at the direction of or by the instructions 
of the Hamburg-America Line, the company had 
distinctly an enemy character. The House of 
Lords’ decision in the Daimler case formed also 
the gist of the President’s reasoning in The Ham- 
born: ° a company must be considered as enemy 
when the centre and whole effective control of its 
business is in an enemy country. 

The St. Tudno and The Hamborn cases raised 
the question of the de facto control of the com- 
pany. The other element laid down in the 
Daimler case, that of the character of the share- 
holders, came up for determination in The 
Michigan,° and it was there decided that a company 
whose shareholders were all German subjects 
except one French employee resident before the 
war in Germany, ought to be regarded as an enemy 
company. 


Ge [eh Mo) es eal nS 

5 [1918] P. 19; affirmed, [1919] A. C. 993. Cf. The Kankakee, 
[1918] 8 L. R. P. C. 74; affirmed, [1920], ibid., 111. 

6/1916] 5 L. R. P. C. 421. 
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APPLICATION OF THE GENERAL TEST OF ENEMY 
CHARACTER. 


§ 51. Looking at the question of enemy 
character from the point of view of the general 
test to be applied to vessels, the governing criterion 
may be aptly expressed in the words of Article 57 
of the Declaration of London: the neutral or 
enemy character of a vessel is determined by the 
flag which she is entitled to fly. The principle is 
an old one, and it had already been held by Lord 
Stowell in The Vrow Elizabeth” that a ship sailing 
under the colours and pass of a nation was to be 
considered as clothed with the national character 
of the country whose flag she bore. Exception 
was made in the case of a neutral vessel engaged 
during the war in a trade closed to her in time of 
peace. ‘This doctrine, commonly called the ‘‘ rule 
of the war of 1756’ was applied by Lord Stowell 
on several occasions,* but presents no practical 
importance at the present time. 

The test which makes the character of the 
vessel depend on the flag she is entitled to fly is 
‘a simple rule which appears satisfactorily to 
meet the special case of ships.’?® There is no 
doubt that it affords a reasonable criterion of 
character. On the other hand, it cannot be 
claimed for this principle that it affords complete 
proof in every case. British Prize Courts have 
always taken the firm position that they enjoyed 


7 (1803), 5 C. Rob. 2 

8 The Immanuel (1799), 2 ©. Rob. 186; The Maria (No. 8), 
(1805), 5, ibid., 365, 
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the right to go beyond the flag and inquire closely 
into the real character of the vessel when circum- 
stances justified an exhaustive investigation. The 
system upon which they act in such cases is to 
‘* penetrate through and beyond forms and techni- 
calities to the facts and realities.’ > This doctrine 
when applied to questions of the ownership of 
vessels means that the Courts are not obliged to 
determine the neutral or enemy character of a 
vessel in accordance with the flag she is flying, or 
may be entitled to fly, at the time of capture. The 
owners of the vessel are bound by the flag which 
they have chosen to adopt, but captors as against 
them are not so bound. Or, in the words of Lord 
Stowell, other parties than the party who takes 
the benefit of the flag are at a liberty to show that 
the flag and pass are spurious credentials, assumed 
for the purpose of disguising the real character of 
the vessel; and it is no inconsiderable part of the 
ordinary occupation of the Prize Court to pull off 
this mask and exhibit the vessel so disguised in 
her true aspect of an enemy’s vessel.” The prin- 
ciple laid down in 1811 by this great judge was 
applied in the war of 1914-18 by Sir Samuel 
Evans to The St. Tudno,* a steamer registered 
before the war under the Merchant Shipping Act, 
1894, as a British vessel, but in reality controlled 
by a German shipping company. “‘In my 
opinion, in this Court of prize, I have a right and 
am bound to look at something beyond the nominal 


1 Sir Samuel Evans in The Hamborn, [1918] P. 19. 
2 The Fortuna (No. 8), (1811), 1 Dods. 81, 87. 
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ownership of the vessel. Apart from technicali- 
ties, could anybody say this ship belonged to a 
British company? If it did in name belong to 
a British company, that covering was the merest 
shell, and I must break through it im order to 
ascertain who the real owners of the ship are.’’ 

It will thus be seen that captors are entitled to 
test the true character of the vessel by reference 
to the substantial interests in the ship, her effective 
control and her real ownership. Accordingly, 
where the apparent neutral proprietor has no 
interest in the vessel and she is in reality owned 
by enemies, the Prize Court has the right to con- 
fiscate her as an enemy ship.* 


§ 52. With respect to cargoes, there is here 
no apparent and visible prima facie test as in the 
case of ships. The determination of the enemy 
or non-enemy character of goods is ascertained by 
the national character of their owner in accordance 
with the principles already stated. Goods belong- 
ing to enemy persons or corporations are conse- 
quently deemed enemy and may be condemned 
as such. 


§ 53. Independently of the neutral or enemy 
ownership of goods, there is a special rule 
which renders them confiscable when they are the 
produce of enemy soil or land. This principle, 
as held by Lord Stowell in The Phoenix ° and The 
Vrow Anna Catharina,® is based on the considera- 


4 The Rosalie and Betty (1800), 2 C. Rob. 348; The Primus 
(1854), Spinks, 48; The Kankakee, [1918] 8 L. R. P. C. 74; The 
Proton, [1916] 2 B. & C. P. C. 107 and [1918] A. C. 578. 

5 (1803), 8 CG. Rob. 20.) 21. 

6 (1804), 5 ibid., 161, 168. 
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tion that the possession of the soil impresses upon 
the owner the character of the country, so far as 
the produce of that plantation is concerned. In 
other words, he has incorporated himself with the 
permanent interests of the nation, as a holder of 
the soil, and is to be taken as a part of that country, 
in that particular transaction, irrespectively of his 
own personal residence or occupation. 

Sir Samuel Evans adhered to this rule in The 
Asturian.” The doctrine which condemns as 
enemy the produce of enemy land is not affected 
by the fact that the goods were shipped in time of 
peace. If seized after the outbreak of war while 
in the possession or ownership of the person own- 
ing or holding such land, even although he be a 
neutral and resident in a neutral country, the 
produce must be confiscated.® 


The same view is taken by the American Prize 
Courts. In The Amy Warwick,® it was stated by 
the Supreme Court that the produce of soil of the 
hostile territory, as well as other property engaged 
in the commerce of the hostile Power, should always 
be regarded as the source of its wealth and strength 
and must be condemned as prize, without regard to 
the domicile of the owner. 

To this system Japan has also adhered, as appears 
from the Memorandum of the Japanese Government 
to the Naval Conference of London, 1909: enemy 
goods are the products of the soil of the enemy State 
belonging to the owner of the soil.* 


7( V(aighleyy| ey, bse) ; ; 

8 The Vrow Anna Catharina; The Asturian, supra. 

9 (1862), 2 Black, 635, 674. Cf. Thirty Hogsheads of Sugar 
(Bentzon v. Boyle) (1815), 9 Cranch. 191. 

1 Lond, Decl. Proc., 50. 
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§ 54. Apart from the produce of enemy soil, the 
domicile of the owner is treated in the United States 
as the determining test in deciding whether the 
property seized during war is enemy or not. 

The American rules on domicile follow substan- 
tially the practice set by British Courts. It was held 
by the Supreme Court in The William Bagaley? that 
domicile in the law of prize becomes an important 
consideration, because every person is regarded in 
such proceedings as belonging to that country where 
he has his domicile, whatever may be his native or 
adopted country. The question whether a particular 
domicile has been acquired depends upon all the 
circumstances of the case. If a person has made no 
express declaration on the subject, his acts must be 
deemed the best evidence of his intention. And the 
chief point to be considered is the animus manendi. 
A few days of residence may thus be sufficient to 
confer domicile. 

Another rule is that a neutral or American subject 
found residing in a foreign country is presumed to be 
there animo manendi, and if a state of war should 
bring his national character into question, it lies upon 
him to explain the circumstances of his residence.* 


§ 55. Enemy character may also be acquired by 
a commercial domicile.® 

The same apples to the property of a house of 
trade established in hostile territory. Such trade 
tends directly to add to the resources and revenues of 
the enemy and, in accordance with the inflexible rule 
reaffirmed by Story in The Friendschaft,7 must be 
considered essentially a hostile trade and the property 


2 (1866), 5 Wall. 877, 408. 

3 The Venus (1814), 8 Cranch. 258, 279. 

4 Ibid., at p. 279. 

5 The Frances (1814), 8 Cranch. 335; The Venus, supra. 

6 The Cheshire (1865), 8 Wall. 231, 283. 

7 (1819), 4 Wheat, 105, 107. Cf. The San Jose Indiano (1814), 
2 Gall. 268, 286. 
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engaged in it dealt with as enemy’s property, notwith- 
standing the neutral domicile of any of the partners. 

The share of a partner, however, in a neutral 
house does not escape condemnation, but is subject to 
confiscation when his own domicile is in a hostile 
country.® 

As regards corporations, American doctrine 
regards them as separate entities, distinct and apart 
from the persons composing them, so that the domicile 
or character of the corporators does not affect the 
domicile or character of the corporation. The 
Daimler case is thus not followed by the American 
Courts, and companies registered in the United States 
are treated as national even when controlled by enemy 
subjects.® 
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§ 56. A similar principle applies to the character American 
of a vessel, and considerations connected with the ‘le regard- 


personal status of her owners are disregarded. The 
rule was concisely stated by the Supreme Court in 
The William Bagaley,* that ships in time of war are 
bound by the character impressed upon them by the 
Government from which their documents issue and 
under whose flag and pass they sail. Article 56 of 
the Naval Instructions of 1917 equally provides that 
the neutral or enemy character of a private vessel is 
determined by the neutral character of the State whose 
flag the vessel has a right to fly as evidenced by her 
papers. The enemy ownership of the vessel, or 
portion of the vessel, rightfully or legitimately flying 
a neutral flag, is not sufficient to render it subject to 
confiscation, in the same way as the neutral owner- 
ship of a vessel under an enemy flag will not save 
her from condemnation.? 

As to cargoes, personal property follows as a rule 


8 The Antonia Johanna (1816), 1 Wheat. 159, 168. 

29 Fritz Schulz Jr. Co. v. Raimes & Co., [1917] 164 N. Y. 8. 
454, 458. 

1 (1866), 5 Wall. 377, 410. 

2 The Pedro, [1899] 175 U. 8. 354, 368. 
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the character of its proprietor, and goods owned by 
persons domiciled in the enemy’s country are subject 
to capture and confiscation.? 


§ 57. Territory in the occupation of the enemy 
is assimilated to hostile territory. It was held by the 
Supreme Court in The Amy Warwick that all persons 
residing within a place militarily occupied by the 
enemy Power were in that contest liable to be treated 
as enemies, though not foreigners.* Although acqui- 
sitions made during war cannot be deemed permanent 
until confirmed by treaty, yet for every commercial 
and belligerent purpose they are considered as part of 
the domain of the conqueror so long as he retains the 
possession and government of them.® 


§ 58. Besides Great Britain and the United 
States, China also adopts domicile as the determining 
criterion of enemy character. The _ regulations 
governing capture at sea of October 30, 1917, provide 
that goods belonging to persons domiciled in enemy 
countries are enemy goods (Art. 4). Article 5 
prescribes that the domicile of a person is the definite 
region where he has the intention of residing in a 
permanent way. The character of corporations is 
voverned by the place where their principal office is 
situate. 

With respect to vessels, all ships flying an enemy 
flag are regarded as enemy, and also ships under a 
neutral flag are so regarded if their owners, or some 


of their owners, are domiciled in an enemy country. 


§ 59. As opposed to the domicile test, it is 
interesting to contrast the nationality criterion 
followed by Continental countries. 

In France, the nationality system was introduced 


’ 


3 The Mary and Susan (1816), 1 Wheat. 46, 55; The William 
3agaley (1866), 5 Wall. 877, 408. 

4 (1862), 2 Black. 635, 674. 

5 Thirty Hogsheads of Sugar (Bentzon v. Boyle) (1815), 9 
Cranch, 195, ’ 
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for the first time in prize matters during the revolu- 
tionary period by the Le Hardy judgment, which 
definitely broke away from the traditional domicile 
doctrine. The rule was clearly stated there that a 
neutral citizen established in an enemy country does 
not acquire an enemy character, just as an enemy 
citizen domiciled in a neutral country does not lose 
his enemy character.© This principle was followed 
during the last war, the character of goods being made 
to depend on the nationality of their owners.” 

The national character of corporations is deter- 
mined by the place where they are established. 
But if the corporation is only a branch of a 
principal house having its head office in an enemy 
country, the corporation will be treated as enemy: 
The Achilleus.* It has been contended by several 
recent writers that the rule which makes the charac- 
ter of a corporation depend on the place of its 
establishment has been departed from by the French 
Courts during the Great War, and the judgment of 
the Cour de Cassation in the leading case of Société 
franco-suisse des Conserves de Lenzbourg ® is cited as 
a basis for this argument.* This case was, however, 
decided by application of the Decree of September 27, 
1914, which related to trading with the enemy. The 
judgment of the Courts below, which was affirmed 
by the Cour de Cassation, expressly states that it would 
be impossible to attribute the enemy character to a 
company duly registered in France, in accordance 
with French law. If this and similar companies were 


6 Judgment of the 13th Fructidor in the ninth year (1801), 
Pistoye & Duverdy, Traité des prises maritimes (1855), Vol. 1, p. 321. 
Cf. The Johan (1870), Barboux, jurisprudence du Conseil des prises 
(1872), p. 101, and Article 28 of the Naval Instructions of 1916. 

7 The Martha-Bockhahn, [1919] J. O., March 2, 1919, 2348 
(Conseil d’Htat). 

8 [1919], zbid., August 20, 1919, 8917 (Conseil d’Htat). 

9 [1915] Dalloz, Jurisprudence Générale, 1916-1-44. 

1 Pitt Cobbett, Leading Cases on International Law (4th ed., 
Vol. 2), p. 35. Cf. Westlake, A Treatise on Private International 


Law (7th ed., 1925), p. 383. 
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sequestered, it was simply on the ground of their 
having violated the Decree previously cited which 
prohibited German and Austrian nationals from 
engaging on French territory, either directly or 
indirectly, in any trade through a personne interposée. 

The national status of vessels, on the other hand, 
is determined by the flag which they are entitled to 
fly. Where a ship at the moment of seizure is not 
flying any flag at all and no papers are found on board 
indicating that the vessel has the right to fly the flag 
of any Power, the vessel is presumed enemy and con- 
demned as such: The Rosita. This is in accordance 
with the old French rule embodied in the Marine 
Ordinance of 1681 and the Réglement of July 26, 
1778, both of which are still in force. Another old 
principle is that established by Article 51 of the 
Arrété of 2 prairial, in the eleventh year of the 
Republic (1803) declaring good prize all vessels 
belonging to enemy subjects, whatever may be the flag 
under which they are sailing.* French practice, 
therefore, considers the flag as indicating prima facie 
the character of the vessel, subject to the proviso 
entitling the captors to investigate the right claimed 
by the vessel to fly a particular flag. The burden of 
proof lies on the vessel to establish her right to the 
flag which she is carrying.* 


§ 60. The Italian Government in its Memoran- 
dum to the London Naval Conference, 1909, disclaimed 
any doctrine which would force it to consider as 
enemies its own citizens on the ground that they 


2 [1915] J. O., October 26, 1915, 7705. Cf. The Cydnus, [1915], 
ibid., January 21, 1916, 572. 

3 The Kypros (ex The Maine), [1920], ibid., January 16, 1921, 
651; affirmed, [1924], ibid., June 7, 1924, 5220. 

4 Article 27 of the Naval Instructions of January 30, 1916, 
contains the following provision: If it is established that the 
ownership of a vessel flying the enemy flag belongs in reality to 
nationals of a neutral or Allied Power, or that the ownership of a 
vessel flying the neutral or Allied flag belongs in reality to enemy 
nationals or to persons residing in the enemy territory, the vessel 
will be considered as neutral, Allied or enemy, as the case may be. 
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were domiciled in an enemy country.® The practice 
adopted by Italy for ascertaining the character of 
private property at sea is based on the principle of 
nationality, determined in accordance with the follow- 
ing system: Goods are enemy when owned by persons 
of enemy nationality: The Ambra (No. 2);° The 
Moravia.” A vessel is enemy when flying the enemy 
flag, as a ship has an individuality and a nationality 
of her own expressed by the flag she iscarrying. The 
nationality of the owners of a vessel is consequently 
irrelevant and cannot be taken into consideration by 
the Prize Court: The Leonilda;*® The Spuma;*® The 
Gorizia.+ It is only when the vessel is not entitled to 
fly a particular flag that the nationality of her owners 
becomes material: The Atlanta.? 

The determining criterion in the case of corpora- 
tions is the place of their foundation and head oflice, 
unless special laws have, for political or national 
reasons, expressly derogated therefrom: The Salvore.® 
A corporation, however, established in Turkey and 
composed of non-Ottoman subjects cannot be regarded 
as of Turkish nationality since foreigners enjoyed 
exterritorial jurisdiction in that country.* 


§ 61. In Germany, the character of cargoes 1s German 
also determined by the nationality of their owner.® Prctice. 
Goods belonging to a merchant domiciled and trading 
in an enemy country but of Dutch nationality, were, 
by application of this principle, held to be neutral: 


Lond. Decl. Proc., 46. 
[1916] G. U., July 12, 1916, No. 163. 
[1916]. ibid., April 26, 1916, No. 98. 
[1917], tbid., May 19, 1917, No. 117. 

9 [1919], ibid., January 13, 1920, No. 9. 

1 [1919], ibid., January 19, 1920, No. 14. 

2 [1919], ibid., February 4, 1920, No. 28; and Naval Code of 
March 25, 1917, Article 17, et seq. 

3 [1919], ibid., January 16, 1920, No. 12. Si 

4 The Aghios Georghios, [1912] Atti della R. Commisstonc 
delle prede, vol. 1, p. 193. 

5 The Eskimo; judgment of the Kiel Prize Court of March 14, 
1917, Rep. Fry Libr. 
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The Lestris.© On the other hand, the character of a 
vessel is governed by the flag rightfully flown by her.” 
The onus rests on the vessel to establish her status, and 
if this is doubtful, then she is dealt with as an enemy 
ship. In the case of the Norwegian vessel The 
Pavanger,® the Supreme Prize Court decided that as 
neither the ship’s certificate prescribed by Norwegian 
law nor any other document proving affirmatively the 
nationality of the vessel could be found on board, the 
vessel must be deemed enemy. The same conclusion 
follows if the certificate is on board the ship, but is 
not produced to the commander of the capturing 
cruiser, as in this case, or when produced, raises 
doubts as to its accuracy or genuineness. 

As regards corporations, their neutral or enemy 
character is determined by the place where they are 
situate. If a corporation is fixed in an enemy as well 
as in a neutral country, it is the principal establish- 
ment of the corporation, the centre of its business 
activities, which is the decisive factor of its nation- 
ality: The Eskimo.® 

This traditional German principle was, however, 
modified by the Ordinance of July 16, 1917, which 
added a new Article (lla) to the Prize Code to the 
effect that where the capital of a juridical body or 
other association was predominantly owned by enemy 
subjects, or the business was conducted or supervised 
by enemy subjects and from an enemy territory, the 
position was the same as if the trade was established in 
the enemy country. The Ordinance further enacted 
that enemy control or supervision of the business would 
be presumed if enemy subjects participated in any 


6 [1917] Supreme Court, G. A. T., 1918, 191 (Claim No. a L1B)y. 
Cf. The Kediri, [1919], ibid., 1919-1920, 98. The nationality test 
is also adopted by Austria-Hungary, Lond. Decl. Proc., 24, 

7 Bersten, Das Seekriegsrecht, APO) eq Blak: 

8 [1917] J. A. P. 177. Of. Pola Prize Court in The Gjovadje, 
(USE Tal ON eae Vigne eee aren) Game 

® Supra, and The Lestris, [1917] G. A. L., 1918, 191 (Claim 
No. 18), 
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way therein, or if the company was entirely or partly 
directed from an enemy territory. Further, when it 
was shown that enemy nationals had a share in the 
company’s capital or profits, or that the means for 
carrying on the business were obtained from the enemy 
country, the company would be treated as enemy.* 


§ 62. The rule followed in Russia was succinctly 
stated by the Sebastopol Prize Court in The Seliamet- 
Bakhrie: ? the enemy character of the cargo is deter- 
mined by the enemy nationality of its owner; the 
enemy character of a vessel, by the flag which she is 
entitled to carry. As to the right possessed by a vessel 
to a particular flag, the question was examined by 
the Court in The Fratelli B. Mendl, a two-funnelled 
paddle steamer which was proceeding down the Danube 
under the Rumanian flag, being towed by the tug-boat 
The Dunarea, also flying the same flag. The latter 
vessel was able to prove to the satisfaction of the 
Russian authorities that she was entitled to the flag she 
was carrying, but as regards The Fratelli B. Mendl, 
a close investigation of her papers revealed the fact 
that there was no bill of sale on board showing the 
title of any Rumanian subject to the ownership of the 
vessel, no certificate of registry, and no log book giving 
any particulars as to the person or persons to whom 
the vessel could claim to belong. The inspection of 
the vessel further led to the discovery of an Austro- 
Hungarian flag together with several guns on board 
and also of broad bands on the fore funnel painted 
in Austrian colours. After considering all the 
evidence in this case, the Court came to the conclusion 
that the vessel had no right to fly the Rumanian flag, 
but was really an Austrian ship.* 


1 Reichgesetzblatt, [1917] 631, 652. 

2 Judgment of August 3, 1915, Rep. Fry Libr. Cf. The Liutfi- 
Djelil, same Court, August 12, 1915, ibid., and Petrograd Supreme 
Court in The Craiova, March 31, 1916, ibid. 

3 Judgment of the Sebastopol Prize Court of January 98, 1916, 
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The subsequent case of The Craiova called forth 
some interesting pronouncements from the Russian 
Prize Courts as to the necessity of a vessel complying 
with the regulations passed by the State whose flag she 
purports to carry, and also as to the effect of a change 
of nationality of a shipowner effected after the out- 
break of war. A claim to the ship was put forward 
by a Rumanian subject who, however, was found to 
be only an apparent claimant, having no personal 
rights of his own and acting in the interests of some 
concealed person. All the evidence pointed to the 
inference that the real owner was an Ottoman national 
who, shortly after the beginning of hostilities, had 
succeeded in acquiring Greek citizenship without, 
the consent or the release of the Turkish Government. 
Going one step further in his endeavours to escape 
the consequences resulting from his Ottoman 
nationality, the real owner had secured Rumanian 
registry for his ship, and had sailed her under the 
Rumanian flag. There were two concurrent findings 
in this case by the Russian Prize Courts. On the first 
question, it was held that, although The Craiova 
had duly obtained the right to fly the Rumanian 
flag, she had violated the laws of that country by 
not having a single Rumanian subject amongst her 
crew, whilst at least one-third of the officers and 
men on board should have been of that nationality, 
and had therefore forfeited the right to her flag. On 
the second point, it was decided that the change of 
nationality of the shipowner from Turkish to Greek 
was, in the circumstances of the case, of no inter- 
national validity, and could not be recognised by the 
Court.* 


§ 63. Japan, which, previously to the Great 
War, had consistently adhered to the doctrine of 


# Judgment of the Sebastopol Prize Court of January 9, 1916; 
affirmed on appeal by the Petrograd Supreme Prize Court, March 31, 
1916, Rep. Fry Libr. 
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domicile, adopted for the first time the nationality 
test in the Naval Rules of October 6, 1914. It is only 
in cases of double nationality rendering the deter- 
mination of the real nationality difficult to ascertain 
that Japan falls back on domicile.” The Japanese 
system constitutes, in some respects, an innovation, 
and appears to have been inspired by a desire to con- 
ciliate the continental practice of nationality with the 
Anglo-American criterion of domicile. 

With regard to vessels, the Rules of 1914 follow 
the provisions of Article 57 of the Declaration of 
London: “ The neutral or enemy character of a vessel 
is determined by the flag which she is entitled to fly ”’ 
(Article 18). 


OWNERSHIP AND NOT SPECIAL RIGHTS THE REAL 
TEST OF CHARACTER. 


§ 64. The question of national character 
depends upon ownership at time of seizure. It 
was thus held by their Lordships in The Odessa 
that British Prize Courts, in ascertaining the 
national character of the property seized, had 
always taken ownership as the test, meaning by 
ownership the property or dominion as opposed to 
any special rights created by contracts or dealings 
between individuals.® It is, in fact, a well- 
accepted principle that a capture jure belli over- 
rides all previous liens, and that the seized property 
is acquired free of all equities. The reason for 


5 Article 19 of the Japanese naval rules is as follows : The 
neutral or enemy character of goods found on board an enemy vessel 
is determined by the neutral or enemy character of the nationality 
of the owner. In a case where he has double nationalities, the 
neutral or enemy character of the goods is determined by the neutral 
or enemy character of his domicile. 

6 [1916] 1 A. C. 148. 
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adopting as the real criterion of character owner- 
ship, as opposed to any special proprietary rights, 
rests on the ground that “‘ the existence of a 
general property or dominium in personal chattels 
is recognised by the law of all civilised nations, 
whereas the existence of special rights and the 
question whether such rights are proprietary or 
otherwise depends largely on the particular muni- 
cipal law which may be applicable.’?” A further 
argument is that seizure during war of enemy 
vessels and cargoes at sea would be a hazardous 
and almost worthless right if captors were con- 
fronted with claims based on mortgages, liens or 
other charges, the investigation of which required 
difficult and endless inquiries into the contractual 
relations of private parties. 

The rule had already been clearly expressed 
in 1804 by Lord Stowell in The Tobago,® that all 
considerations of lens or incumbrances of such 
species were excluded in a British Prize Court. 
The consequence of allowing similar claims would 
subject the captor to the disadvantage of having 
neutral liens set up to defeat his rights upon enemy 
property, whilst he could never entitle himself to 
any advantage from hostile liens upon neutral 
goods. 

There was almost complete uniformity during 
the Great War by the various Prize Courts in 
rejecting lens on seized property. 

The established British rule on the subject was 


7 The Parohim, [1918] A. G. 157, 160: 
8 (1804), 5 C. Rob. 218; and The Marianna (1805), 6 C. Rob. 24. 
Cf. The Ariel (1857), 11 Moore P. CG, 119. 
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reafirmed by Sir Samuel Evans in The Marie 
Glaeser: ‘* Upon the authorities, upon principle, 
and upon grounds of convenience and practice, 
claims based on liens, pledges, mortgages, insur- 
ance or any other security, must be rejected.’ ° 
And the fact that a lien is on enemy or a British 
or Alhed ship can have no importance.* Nor do 
Prize Courts draw any distinct line between vessels 
and cargoes laden on them as regards charges or 
liens. Cargoes are in fact dealt with upon the 
same footing as ships.? 


§ 65. The practice relied upon by the United American 


States was clearly stated by the Supreme Court in 
The Hampton: It would require pretty strong autho- 
rity to induce us to import into the Prize Courts the 
strict common law doctrine which is sometimes apphed 
to the relation of the mortgagee to the property 
mortgaged. But it is unnecessary to examine this 
question minutely, because an obvious principle of 
necessity must forbid a Prize Court from recognising 
the doctrine here contended for. If it were once 
admitted in these Courts, there would be an end of all 
condemnations. As soon as a war was threatened, 
the owners of vessels and cargoes, which might be so 
situated as to be subject to capture, would only have 
to raise a sufficient sum of money on them by bona 
fide mortgages to indemnify them in case of such 


© [1914] P. 218. Cf. The Odessa, [1916] 1 A. C. 145; The 
Gothland, [1916] P. 289n; The Frogner, July 24, 1917, Off. Tr. 
Notes; and Supreme Court of Bermuda in Prize in The Leda, 
[1914] 1 B. & C. P. C. 233; Prize Court for Egypt in The Emil, 
[1915] ibid., 257. 

1 The Clan Grant, March 16, 1915; The Novara, October 6, 
1915, Off. Tr. Notes; The Eugene Schneider, [1915] (French 
vessel) 1 L. R. P. C. 344; The Kwango, [1915] (Belgian vessel) 
2 ibid., 194. ; 

2 The Marianna (1805), 6 C. Rob. 24; The Ida (1854), Spinks, 
25; The Odessa; The Cape Corso, [1915] P. 52. 


cases. 


17 


78 


French cases 


A TREATISE ON THE LAW OF PRIZE. 


capture. If the vessel or cargo was seized, the owner 
need not appear, because he would be indifferent, 
having the value of his property in his hands already. 
The mortgagee, having an honest mortgage which he 
could establish in a Court of Prize, would either have 
the property restored to him or get the amount of his 
mortgage out of the proceeds of the sale. A principle 
which thus abolishes the entire value of prize capture 
on the high seas, and deprives blockades of all 
dangers to parties disposed to break them, cannot 
be recognised as a rule of Prize Courts.* 


§ 66. The doctrine adopted by the French Prize 
Courts was in accord with the British and American 
statements of the law. It was decided in The Kirkos- 
wald* that it is only the owner who, on principle and 
in accordance with a constant series of decided cases, 
is entitled to claim the release of property captured 
by a belligerent in the exercise of the right of prize. 
In The Corcovado, the Court rejected any construction 
of the law which would have the effect of making 
a captor the assignee of the captured property and 
bound by any contracts or other engagements entered 
into by the proprietor of the goods. Whatever may 
be the legal position recognised to a pledgee by 
French legislation in civil matters, he cannot, in a 
Prize Court, avail himself of any similar rights in 
his relations with the belligerent captor: The Kir.® 

In the same manner, the claim of neutral under- 
writers who contended that, as a result of the abandon- 
ment by the assured of the insured cargo, they had 
become, according to an express clause in the insur- 
ance policy, the sole owners of the goods, was disallowed 


3 (1866), 5 Wall. 872, 874. Cf. The Frances (1814), 8 Cranch. 
418; The Mary (1815), 9 ibid., 126; The Carlos F. Roses, [1900] 
Vit he (Be) Bho. 

4 [1920] J. O., September 24, 1920, 14101. Cf. The Seriphos, 
[1922], ibid., March 15, 1922, 2959 (Conseil d’Etat). 

5 [1919] J. O., November 7, 1919, 12510. 

6 [1916] Conseil d’Etat, affirming decision of Prize Court, 
[1916], ibid., June 1, 1915, 3517, and May 24, 1916, 4622. 
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in The Marienbad.” It follows that the only mission 
of the Court is to adjudicate on the validity or other- 
wise of maritime prizes, special proprietary rights 
being entirely outside its jurisdiction.® 
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§ 67. The decision of the German Supreme Prize German 


Court was likewise—that ownership is the real criterion 
of the character of captured property.® Prizes con- 
stitute an original method of acquiring possession, 
and are equivalent to an occupatio jure belli which 
vests in the captor, in conformity with the accepted 
rules of international law, the ownership, free from 
every incumbrance, of the goods seized. The belli- 
gerent captor can consequently recognise no mortgage 
or lien which third parties allege to have on the 
captured property.* 


§ 68. The finding of the Chinese Prize Court 
in The Albenga? was also that a lawful seizure by 
a belligerent is an acquisition original in character 
and free from any right to the same thing that might 
exist in third parties. The question whether a 
captured cargo is burdened with a debt is a civil 
matter which escapes the competence of the Prize 
Court. 


§ 69. In distinct opposition with the above 
principles, the Italian Prize Court held in The 
Moravia? and The Ambra* that the normal function 
performed in modern maritime commerce by banks 
in financing sellers on the security of the bills of 
lading confers upon them the exclusive legal posses- 
sion and the jus disponendi over the goods represented 
by the bills of lading. This right of lien dominates 


7 [1919], ibid., August 12, 1919, 8526. 

8 The Athena, [1918], ibid., December 17, 1918, 10848. 

9 The John Wilson, [1917] J. A. P. 245. Cf. The Arena, 
{1917], ibid,, 258. 

1 The Fenia, [1914] J. A. P. 1. 

2 [1918] Cheng, 16. 

3 [1916] G. U., April 26, 1916, No. 98. 

4 [1916], ibid., June 13, 1916, No. 188. 
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and absorbs the concurrent rights of seller and buver 
alike. The rather remarkable conclusion of the Court 
was that it is the nationality of the pledgee bank 
which determines the neutral or enemy character of 
the goods seized, and that, therefore, enemy goods 
must be released when the bank which holds the bills 
of lading is of non-enemy nationality. It appears, 
however, that Italian practice applies this rule to 
cargoes only, as in the case of The Myrza Blumberg 
it was decided that the exercise of the right of prize 
on merchant vessels whereby the sovereignty of the 
belligerent State is affirmed vests in the captor the 
full ownership of the ship free of all charges, even 
if hypothecary, in favour of third parties. The vessel 
was consequently condemned as German property, in 
spite of her mortgage to a Dutch bank.® 

The latter decision makes it hard to ascertain what 
is the real principle followed by the Italian Courts. 
The two judgments are in fact contradictory. It dces 
not appear that there exists any reason why a distinct 
set of rules should be applied to liens on cargoes, as 
distinguished from liens on ships. 


OWNERSHIP, HOW EVIDENCED. 
A. Cargoes. 


§ 70. In countries where the civil code is more 
strongly the basis of municipal law than it is in 
ingland, the evidence derived from the ship’s papers 
outweighs all other considerations. 

In The Eir the French Prize Court said that the 
production of the whole series of the bills of lading 
was sufficient to prove that claimants had preserved 
the right of disposal, and were the owners of the 
eoods.® 


5 [1919] G. U., December 9, 1919, No. 290. 
6 [1915] J. O., June 1, 1915, 3517; and The Czar Nicolai II., 
[1915], ibid., August 23, 1915, 5982; The Karimata, [1915], tbid., 


ENEMY CHARACTER. 


The Italian Prize Court similarly held in The 
Kyzicos” and The Chrysopolis® that proof of owner- 
ship could only be made by the bills of lading, as 
it is by their possession that the hypothesis of any 
transfers during the voyage can be excluded, and it 
is not the simple copies, but the originals of the bills 
of lading, which must be exhibited to the Court, 

The same test was adopted by the Hamburg Prize 
Court in disallowing a claim of neutral ownership 
when only two out of the three bills of lading had 
been produced.® It was proved on appeal that pay- 
ment of the goods had been duly effected by the 
buyers; but the Supreme Court held that payment 
was not enough in itself to pass the property, and that 
there must be delivery to the purchasers either of 
the cargo itself or of the bills of lading representing 
the goods.* In The Eskimo it was decided that owner- 
ship did not depend on the character of the person 
bearing the risk or making the payment. The bills 
of lading, and thereby the goods, had come into the 
possession and ownership of the British buyer, and 
were consequently enemy.” The mere posting of the 
bills of lading to the claimant is not sufficient, but it 
is necessary that they should have reached him before 
the sailing of the ship in which the goods are 
earried.* 

At one time it was considered to be the established 
rule in France that the evidence of property must 
come exclusively from the documents found on board. 
This was the principle embodied in the Réglement 
of July 26, 1778. During the last war, however, the 


July 11, and August 26, 1915, 4817 and 5993; The Jiul, [1915], 
ibid., December 16, 1915, 9244. 

7 [1916] G. U., May 24, 1916, No. 122. 

8 (No. 2) [1916], ibid., January 4, 1917, No. 3. Cf. The Ambra, 
- [1916] June 18, 1916, No. 188. 

2 The Blommersdijk, [1917] G. A. I., 1917, 245. 

1 [1918], ibid., 150. 

2 Supreme Court, affirming judgment of the Kiel Prize Court, 
(AOUAITIE As ee 291 

3 Supreme Court in The Lestris, [1917] G. A. I., 1918, 191. 
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Conseil d’Etat has, by a liberal interpretation of the 
old practice, decreed that claimants would be admitted 
to prove their claims, not only by the ship’s papers, 
but also by any other document capable of substan- 
tiating their eventual rights of ownership: The Czar 
Nicolai II.; The Boeroe.t The inference to be 
attached to documentary evidence is so strong in 
France that the same Appellate Court has, in the 
cases of The Gorontalo and The Iberia, reversed the 
decision of the Court below upon production by the 
claimants of further documents which they had not 
presented before, and which, added to the evidence 
filed in the first instance, were judged sufficient to 
establish their ownership in the goods.° 


§ 71. The British system distinguishes 
between transactions originating in time of peace 
and post bellum contracts. 

The passing of property in time of peace is 
governed by the municipal law by which the parties 
intended to be bound. In The Miramicht, a cargo 
shipped from Galveston, Texas, to an enemy desti- 
nation before the outbreak of hostilities was seized 
afloat after the war has supervened. Sir Samuel 
Evans held that the case ought to be determined 
in accordance with the principle by which rights 
of property are ascertained by our law during 
peace, and therefore depended upon the municipal 
law governing contracts for the sale and purchase 
of goods. In the present case, he found that as 
the neutral sellers had reserved a right of disposal 


over the goods, the property had not, at the time 
Seki eetataneE at Liars ok 
4 [1916] J. O., May 24, 1916, 4622; [1917] ibid., Decem- 
ber 24, 1917, 10555. 
5 [1917], ibid., May 10, 1917, 3714; [1921], ibid., June 14, 
1921, 6802. 
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of capture, passed to the enemy buyers, and the 
goods ought, therefore, to be released. Where, 
however, the neutral claimants had not reserved 
the jus disponendi, and the whole control over the 
cargo was intended to pass upon shipment to the 
enemy consignees, the goods must be condemned 
as enemy : The Kronprinzessin Cecilie.” 

The main determining factor is consequently 
whether, according to the intention of the parties, 
the general property in the goods has passed to 
the purchaser or has remained in the vendor. But 
intention is rarely the subject of direct evidence. 
As a rule, it has to be inferred from surrounding 
circumstances ; and every circumstance which can, 
either alone or in connection with other circum- 
stances, give rise to an inference as to the inten- 
tion of the parties concerned in a transaction, both 
relates and is relevant to the question what that 
intention really is.* 

The incidence of risk or loss is not a deter- 
mining consideration.° By mercantile practice, 
the delivery of an endorsed bill of lading is equiva- 
lent to delivery of the goods themselves, but as 
no general principle can be laid down, it should 
not be assumed that a particular mode of dealing 
must, whenever it occurs and under whatever 
conditions, display the strong presumption of an 
intention to pass or to reserve the ownership of the 
goods. Thus in The Parchim,* their Lordships 


GUELOTS meee le 

Ze OUS lea dC. Pe iC. (623° 

8 The Consul Corfitzon, [1917] A. C. 550, 554. 

9 The Parchim, [1918] A. C. 157; The Miramichi, supra. 
1 [1918] A. C. 157. 
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found that as the intention of the parties to the 
contract was that the property in the cargo should 
pass to the buyer upon shipment, the property 
had so passed, although the bill of lading had not 
been delivered to the buyer, and the purchase- 
price had not been paid. 

The passing of property, being a question of 
intention, becomes thus ultimately a question of 
fact,” to be inferred from the contractual relations 
of the parties. 


§ 72. Very different principles apply to 
transactions entered into in expectation of the 
war or after the outbreak of hostilities. 

Lord Stowell said in The Jan Frederick that if 
the contemplation of war leads immediately to the 
transfer and becomes the foundation of a contract 
that would not otherwise be entered into on the 
part of the seller, and this is known to be so done, 
in the understanding of the purchaser, though on 
his part there may be other concurrent motives, 
such a contract cannot be held good.*? The ground 
for Lord Stowell’s decision was that a fraud had 
been committed against the belligerent, not indeed 
as an active belligerent, but as one ‘‘ who was, in 
the clear expectation of both the contracting 
parties, likely to become a belligerent before the 
arrival of the property, which is made the subject 
of their agreement.”’ 

It is necessary, however, in order that 
such transactions may be treated as invalid, 
that the parties should have contemplated war, 


- 2 The Kronprinsessan Margareta, [1921] 1 A. C. 486. Cf. The 
Prinz Adalbert, [1917] A. C. 586. 3 (1804), 5 ©. Rob. 127, 132. 
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and had the design to make the transfer 
for the purpose of defeating the rights of 
the belligerent captor.* The transaction is there- 
fore not void merely because it was made in con- 
templation of war, but the burden hes on the 
claimant to prove that it was genuine and had been 
entered into bona fide. The parties may discharge 
this onus by showing that the transfer was pur- 
suant to a contract made at a time when no hostili- 
ties were apprehended.® Thus, in The Southfield, 
Sir Samuel Evans held that as during the last two 
weeks of July, 1914, when the sales were com- 
pleted, the war between Great Britain and Germany 
was not regarded as imminent in its proper mean- 
ing of ‘‘ threatening or about to occur ”’ by Ger- 
man merchants, the sales must be deemed valid. 
Further, an apprehension of hostilities between 
two States to which the contracting parties do not 
belong, is not sufficient to render the transaction 
void. In The Daksa,® their Lordships found that, 
although the transferor was induced to make the 
transfer by expectation of war between Germany 
and France, there was nothing to show and nothing 
to raise any presumption that he contemplated 
hostilities between Germany and the United King- 
dom. ‘‘ A transfer induced by apprehension of 
war is not void. It merely cannot be set up 
against those in fraud of whose rights it is deemed 
to have been made. Here there was no transfer 
which can be deemed to be in fraud of the rights 
of British captors.’’ 


4 The Southfield, [1915] 1 B. & C. P. C. 332. 
5 The Avristan, May 17, 1918, Off. Tr. Notes. 
6 [1917] A. C. 386, 390. 
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§ 73. In the case of transactions entered 
into after the outbreak of war, the principles of 
municipal law as to the intention of the parties 
or their contractual relations, do not affect the 
belligerent captor’s right of confiscating goods 
on their way to the enemy, even though the strict 
legal ownership may be vested in the neutral con- 
signor. ‘The rule was clearly stated by the Lords 
Commissioners on Appeal in The pallys Property 
going to be delivered in the enemy’s country, and 
under a contract to become the property of the 
enemy immediately on arrival, if taken in transitu, 
is to be considered as enemies’ property. Suppos- 
ing that it was to become the property of the 
enemy on delivery, capture is considered as 
delivery.” The principle was approved by Sir 
Samuel Evans in The Louisiana*: If the right of 
capture of goods shipped during war were made 
to depend upon such questions as affect the passing 
of the legal property under the Sale of Goods Act,°® 
it would dwindle to vanishing point, because 
nothing would be easier than for neutral vendors 
and consignors so to frame the contract that the 
legal property in goods contracted to be sold to, 
and intended to become ultimately the property 
of, the enemy, should remain in the vendors until 
actual delivery. 


§ 74. Side by side with this rule, there 
exists another in the converse case of transfers of 
7 (1795), 3 C. Rob. 800n, 802. Cf. Lord Stowell in The Anna 

Catharine (1802), 4 tbid., 107. 
8 [1916] 5 L. R. P. 230, 246, rand [1918] A. CG, 461. Cf. The 


Posteiro, [1917] 8 B. & C. P. C. 
9 1893, 56 & 57 Vict. c. 71. 
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ownership on merchandise afloat from an enemy 
to a neutral. It is the accepted practice that such 
transfers will not be recognised by a Court of Prize, 
as property which has a hostile character at the 
commencement of the voyage cannot change that 
character by assignment to a neutral. The judg- 
ments of Lord Stowell in The Danckebaar 
Africaan* and The Vrow Margaretha,” and of the 
Privy Council in The Baltica,* are direct authori- 
ties for the proposition that, in case of war, a mere 
transfer by documents which would be sufficient 
to bind the parties, is not sufficient to change the 
property against the captors so long as the pro- 
perty remains in transttu. The proposition rests 
on two grounds. The first is that while the goods 
are on the seas, the title of the vendee cannot be 
completed by actual delivery of the goods. The 
second ground is that the cargo, having incurred 
the risk of seizure by putting to sea, cannot be 
allowed to defeat the inchoate right of capture 
until the voyage is at an end. The rule against 
recognising transfers of enemy goods afloat, if 
unaccompanied by actual delivery, was reaffirmed 
during the Great War.* The doctrine is, in fact, 
‘so well established and is so ancient that its 
authority cannot now be questioned or its utility 
impugned for the purposes of a judicial determina- 
tion.’ ® A neutral can only acquire property in 


1 (1798), 1 C. Rob. 107. 

2 (1799), ibid., 336, 338. 

3 (1857), 11 Moore P. C. 141, 146. Cf. Story, op. cit., p. 63. 

4 Sir Samuel Evans in The United States, (LOUGH EZ mec 
CG. P. G. 390; The Carolina (No. 2), December 21, 1917, (sie, Whe. 
Notes. 

5 The Kronprinsessan Margareta, [1921] 1 A. C. 486, 499. 
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goods while afloat from an enemy owner if there 
is an out-and-out transfer, neither accompanied 
by elements of unreality or by any reservation of 
property to the seller, and provided that the buyer 
takes actual delivery and not a mere symbolical 
delivery by the handing over of mercantile docu- 
ments: Privy Council in The Kronprinsessan 
Margareta ® and The Vesta.” 


§ 75. It will be seen from a review of the 
above decisions that the principles governing the 
passing of property shipped during war have 
remained substantially unaltered since Lord 
Stowell’s time. It was contended before their 
Lordships in The Kronprinsessan Margareta that 
these rules were inconsistent with modern mer- 
cantile practice, and that, in the long interval that 
had elapsed, commercial customs and usages had 
changed and had outgrown the old prize law which 
conflicted with the regular working of modern 
trade. Their Lordships, however, refused to 
sanction any change in fundamental principles, 
and they rested their conclusion on the argument 
that commercial machinery, even though it might 
be the growth and creation of years of peace, was 
not capable of superseding the settled law of prize. 
Merchants had no power to alter or affect that law. 
The remedy was for neutrals to change their 
practice and conform to the accepted rules of 
prize. 


6 [1921] 1 A. C. 486, 499. 
7 [L921] VAS 1O, 774, ea. 
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B. Vessels. 


§ 76. In the case of vessels, a serious 
attempt was made by the Declaration of London, 
1909, to fix periods of time applicable to changes 
of ownership and to establish *‘ absolute presump- 
tions’ in favour of the validity of transfers 
effected more than thirty days before the outbreak 
of war, with a corresponding presumption against 
such transfers when the bill of sale was not on 
board a vessel which had lost her belhgerent 
nationality less than sixty days before the com- 
mencement of hostilities (Article 55). Article 56 
of the Declaration further enacted that the transfer 
of an enemy vessel to a neutral flag made after the 
outbreak of war was void, unless it was proved that 
it had not been entered into for the purpose of 
avoiding the consequences to which an enemy 
vessel, as such, was exposed. 

The provisions of the Declaration did not, 
however, commend themselves to the British 
Courts during the Great War, the time lmits 
established by Article 55 being completely dis- 
regarded by Sir Samuel Evans in The Tommi, on 
the ground that they were merely “ artificial 
periods of time ’’ which could not be found “ in 
any decision of any particular Prize Court.”’ ® 


§ 77. From the British point of view, trans- 
fers of vessels during the war are not per se invalid, 
but the belligerent is entitled to inquire into the 
transaction in order to determine whether it was 
made in fraud of his rights and whether there has 


8 [1914] P. 251, 262. 
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been an effective divestment of enemy title and 
an effective vesting in the neutral owner. Here, 
again, the governing principle has been admirably 
stated by Lord Stowell in The Sechs Geschwir- 
stern® : The rule which this country has been 
content to apply is that property transferred from 
an enemy to a neutral must be bona fide and 
absolutely transferred, that there must be a sale 
divesting the enemy of all further interest in it, 
and that anything tending to continue his interest 
vitiates a contract of this description altogether. 
This is the rule which this country has always con- 
sidered itself justified in enforcing, not forbidding 
the transfer as illegal, but prescribing such rules 
as reason and common sense suggest to guard 
against collusion and cover, and to enable it to 
ascertain, as much as possible, that the enemy’s 
title is absolutely and completely divested. 

In accordance with this practice, a Prize Court 
will declare invalid any transfer which is merely 
colourable or made in fraud of belligerent 
rights. During the war of 1914-18, Sir Samuel 
Evans applied the old principle to The Kan- 
kakee, where all the evidence showed that the 
vessel, although nominally transferred to neutral 
citizens, had been acquired from the previous 
enemy owners on behalf of a German magnate by 
means of moneys supplied by him, and that she 
was in reality his property when formally trans- 
ferred to the neutral claimants. Such a trans- 
action was consequently declared to be null so far 
as the Prize Court was concerned. 


® (1801), 4 C. Rob. 100. 2S(1913 | Sele Caras 
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A transfer, however, which has been entered 
into bona fide and is not fictitious, will be recog- 
nised, although effected during war, and although 
its immediate result is a change from the enemy 
to the neutral flag. The point arose before Lord 
Merrivale in The Lenora.” The sale of the vessel 
to the Mexican purchasers was made during 
hostilities and whilst she was in a neutral port. 
It was held by the learned President that it was 
not in accordance with English law to say that a 
citizen of one of the belligerent Powers was, during 
a naval war, precluded from transferring his pro- 
perty to neutral ownership. The ground relied 
upon by the Crown was that as the British 
supremacy on the sea in regard to Germany was 
absolute, The Lenora would have inevitably been 
seized had she sailed under the German flag. The 
leading precedent for this proposition is The 
Rendsborg,* where Lord Stowell had decided that 
a neutral is guilty of direct interposition in the war 
if he affords assistance to a citizen of a belligerent 
State when the latter ig in the utmost distress, and 
without such assistance would be a lost man. In 
applying this judgment to the case before him, 
Lord Merrivale ruled that the Crown could only 
succeed in its contention if it was able to show 
affirmatively that the enemy shipowner had trans- 
ferred the vessel to Mexican citizens because he 
could not sail her under the enemy flag, and that 
he was ina state of distress by reason of his inability 
to continue his mercantile trade at sea. No such 
positive proof was or could be given, and, in the 


2 [1920] 2 Ll. L. R. 9. 3 (1802), 4 C. Rob. 121, 126. 
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Court’s opinion, the claim for the release of the 
vessel stood. 

Lord Merrivale’s judgment was based on 
general principles of international law, and he 
rejected the onus laid upon claimants by Article 56 
of the Declaration of London to prove that the 
transfer was not made for the purpose of avoiding 
capture. No such burden exists on the neutral 
claimant. Thig decision is strictly in accordance 
with their Lordships’ judgment in The Edna, that 
the provision of the Declaration was in all probabi- 
lity an endeavour to find an acceptable compromise 
between English and continental views on the point, 
and, if so, Article 56 was not an authority to be 
followed. The conclusion arrived at by the Board 
was that the bona fide transfer of a private mer- 
chantman,* which is actual, not colourable or 
subject to any reservation, is a perfectly valid one 
when completed by delivery.® 


§ 78. Continental practice differs in this respect 
as it establishes a presumption against the validity 
of transactions carried out in time of war. 

In France, transfers made before the commence- 
ment of hostilities are valid as a general rule.6 But 


4 It is well settled that a vessel which is or has been a portion 
of the armed forces of a belligerent, cannot, by a mere private 
transaction, be placed beyond the reach of capture on the high seas : 
The Minerva (No. 2) (1807) 6 CG. Rob. 896; The Edna, [1921] 1 
A CO. 8b. 

5 [1921] 1.A. C. 785. Cf. United States Supreme Court in 
The Benito Estenger, [1900] 176 U. S. 568. The American view 
was stated by the Soliaitor of the Department of State in a 
Memorandum dated August 7, 1914, to be as follows: A neutral 
has a perfect right to purchase the merchant vessels of belligerents 
during a state of war, when such purchase is bona fide, without 
defeasance, reservation of a title or interest and intended to convey 
and perfect a permanent title to the purchaser (Congressional 
Record, August 11, 1914, 14758). 

6 French Memorandum in Lond, Decl. Proc., 81. 
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in accordance with the Léglement of July 26, 1778, 
vessels which have had an enemy owner cannot be 
considered as neutral or allied, unless documents are 
found on board proving and justifying such a transfer. 
The doctrine extends to transfers made to a national 
flag.? Changes in ownership entered into after the 
outbreak of hostilities are on principle null and void, 
and it rests upon claimants to satisfy the Court that 
the transfer had not been resorted to with the object 
of avoiding the consequences of enemy nationality .® 


§ 79. These legal propositions were considered 
and examined by the French Prize Courts in the 
leading case of The Dacia, which gave rise to a full 
discussion of the rules governing transfers from an 
enemy to a neutral flag. The facts of the case, briefly 
put, are as follows: The Dacia was, at the beginning 
of the war and until January 4, 1915, registered at 
Hamburg and owned by a German steamship com- 
pany. On the latter date the vessel was sold to an 
American citizen, who duly effected registration of 
the ship at Port Arthur, Texas; and she subsequently 
sailed under the American flag from Norfolk, 
Virginia, to Rotterdam, carrying cargo with an 
admittedly German destination. In the Court’s 
opinion, the enactment applicable to the case was 
Article 56 of the Declaration of London; but for the 
purpose of deciding whether the transfer was fictitious 
and induced by the war, or whether, on the contrary, 
i+ was real and sincere and made bona fide, the Court 
found it necessary to discuss the full purport of the 
Article. It is interesting to note that during the 
proceedings of the Naval Conference of 1909 a diver- 
gency of opinion manifested itself with reference to 
the meaning of the words “good faith,” which it 


7 The Colonia, [1915] J. O., June 15, 1915, 3952. 

8 The Victoire (ex. The Virginia), [1920] Je-.0., January 16, 
1912, 651; affirmed, [1924] ibid., June 7, 1924, 5219.- Cf. 
Article 112 of the French naval instructions of 1912 and 1916. 
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was proposed should be adopted as the criterion of 
the validity of the transfer. The United States 
Delegation sustained that good faith existed in all 
cases where the contract of sale was sincere and final 
and contained nothing fictitious or irregular, whilst 
the British and German Delegations construed the 
words as meaning the absence, amongst the reasons 
which had decided the transfer, of an intention to 
avoid the vessel’s capture. As a result of these 
proposals, and in accordance with the original text 
presented to the Conference by its Drafting Com- 
mittee, the transfer was not to be recognised as valid, 
unless there existed sufficient ground for establishing 
that it would equally have taken place if the war had 
not broken out.° The General Report accompany- 
ing the Declaration of London, commonly called 
‘“ Renault’s Report,’’ whilst providing for a possible 
proof to the contrary, explains clearly the reasons for 
the adoption of this interpretation.1 The French Prize 
Court ruled that this was likewise the construction 
which it intended to follow in declaring void the 
transfer of The Dacia under the American flag. The 
vessel had in fact not only been engaged after her 
change of ownership in the same ordinary trade which 
she was carrying before, but was also effecting, at 
the moment of her seizure, the voyage for which she 
had been freighted at the time when she was under 
the German flag, and which she could only accomplish 
by a transfer to the neutral flag. This evidence, which 
had not been displaced by the neutral claimant, proved 
that the transfer had been made for the purpose of 
avoiding the consequences resulting from the enemy 
character of the ship, and was therefore null and 
void.? 


ee eee 


8 Lond. Decl. Proc., 260. 
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§ 80. Some further interesting questions regard- Case of The 


ing the right to a flag were determined in the case 
of The Solveig. The vessel had arrived at Marseilles 
from the Dutch Hast Indies flying the Norwegian flag, 
after having been successfully sold in transit to a 
Danish and then to an American shipowner. The 
United States Consul had, however, expressly refused 
to recognise on June 22, 1915, viz., six days before 
capture, this ship as properly belonging to American 
citizens. American registration was duly granted on 
August 13, 1915; but in accordance with the French 
invariable rule this registration was of no effect, as 
it had been made after the vessel’s seizure. The legal 
provisions applicable to the case were Article 2 of 
the Réglement of July 26, 1778, which decrees that 
it is incumbent on the masters of neutral ships to 
establish the neutral ownership of their vessel, and 
Article 53 of the Arrété of 2 prairial in the eleventh 
year of the Republic (1803), which orders the con- 
demnation of all ships whose neutrality had not been 
proved in accordance with the regulations and treaties 
in force. To the mind of the learned judges there 
existed no doubt that the onus thrown upon the 
claimants had not been satisfactorily discharged, in 
this instance, and The Solveig was accordingly con- 
demned as an enemy vessel.® 


Solveig. 


§ 81. The two cases of The Dacia and The Case of The 


Solveig dealt with a change from enemy to neutral 
ownership. The further case of The Colonia raised 
the question of a transfer, not to a neutral flag, but 
to the British flag. The Court held that there was 
no reason in law justifying the application of different 
rules to transfers made, instead of to a neutral flag, 
to that of an Allied Power, or even to that of the 


French State.* 
ee a a 
3 [1915] J. O., November 12, 1915, 8154; affirmed, [1922] 
ibid., July 6, 1922, 7041. fis 
4 [1915] ibid., June 15, 1915, 3952; affirmed, [1918] ibid., 
January 8, 1919, 303. 
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§ 82. A case which accumulated various sus- 
picious circumstances was that of the German steamer, 
The Corcovado, sold under the name of The Souhl, to 
an Ottoman Government company shortly after the 
conclusion of the Armistice between the Allies and 
Turkey on October 380, 1918. The transfer was clearly 
a violation of Article 23 of the said Armistice, which 
imposed upon Turkey the obligation to cease all 
relations with the Central Powers. It was further 
proved in evidence that the sale had been effected for 
the purpose of evading capture, to which German 
vessels were subjected. Moreover, it constituted an 
injury to the interests of the Allied States, Germany 
having agreed by Article 20 of the Armistice Con- 
vention of November 11, 1918, to abandon in the 
Black Sea all her merchant crafts, tugs, and barges, 
an expression which, according to the Court’s inter- 
pretation, included merchant ships. It was con- 
sequently by a fictitious and fraudulent transfer that 
Lhe Corcovado had been able to quit the port of Odessa, 
and such transfer was declared null.® 


§ 83. Following similar principles, the Antwerp 
Prize Court decided in The Roelfina ® that the transfer, 
in time of war, of an enemy vessel to a neutral flag 
is void in all cases where it appears that it was made 
in order to elude the consequences to which the enemy 
vessel was exposed by belligerent action; and there is 
an absolute presumption against the validity of such 
a transfer when it has been effected in a blockaded 
port. 


§ 84. The sale of an enemy ship to a neutral 
purchaser made after the commencement of war is 
presumed by Italian practice to be fictitious. The 
presumption is, however, rebuttable, but the onus of 
proving the genuineness of the transfer by clear and 


5 [1919] J. O., November 7, 1919, 12510. 
6 [1919] M. B., January 17, 1920, 403. 
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unequivocal evidence les upon the neutral claimant.’ 
In The Atlanta the change from the Austrian to the 
Italian flag was carried out at Buenos Aires, and the 
Court found that the sale was unreal, and that it had 
been entered into for the purpose of enabling the 
vessel to resume her sailings. There was, therefore, 
a strong presumption against the validity of transfer, 
and the vessel must be condemned .® 


§ 85. Chinese practice may be illustrated from China. 
the judgment of the High Prize Court in The Fortuna, 
where the principle was laid down that an enemy 
ship sold to persons domiciled in China or in a neutral 
country before the war, but in anticipation of its 
outbreak, remains an enemy ship in spite of the 
transfer, unless it is proved that the transaction was 
made in good faith and had been completed by 
carrying out the intentions of the parties to the sale 
in compliance with all legal formalities required for 
a change of ownership. A ship being movable pro- 
perty, delivery of possession is essential for a transfer 
of flag.® 

§ 86. Russian practice reserves to the captor Russia. 
the right of not recognising purchases by a neutral 
buyer of an enemy vessel, unless the new owner 1s 
able to satisfy the Court that the transaction had 


ee 


7 Ttalian Memorandum in Lond. Decl. Proc., 45. Of. The 
Taxiarchis, [1912] and The Aghios Georghios, [1912] Atti della R. 
Commissione delle prede, vol. 1, pp. 198, 313. See also Article 18 
of the Naval Regulations of 1917. 

8 [1919] G. U., February 4, 1920, No. 28; and The Eugenia, 
[1919] ibid., March 1, 1920, No. 50. 

2 [1919] Cheng, op. cit. 68; and The Silesia, [1919] The China, 
[1919]; The Bohemia, [1919] ibid., 88, 97, 110. Cf. Regulations 
governing capture at sea, Articles 3 and 4. Cf. also Japanese 
Memorandum in Lond. Decl. Proc., 50: ‘‘ The transfer of owner- 
ship of a vessel in the course or in prevision of the war by the 
enemy State or by an enemy person to another person having his 
_ domicil in the other belligerent State or his Ally or in a neutral 

State, is not valid unless a sufficient proof of a complete and bona 
fide cession is produced. In the case of a cession in the ownership 
of the vessel whilst she effects a voyage, this cession cannot be 
considered as being bona fide and complete until the effective 


delivery.”’ 
G.P.L. 7 
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become definite and final before he had any know- 
ledge of the outbreak of hostilities.* A sale after 
the commencement of the war is null, even when 
all the formalities prescribed by the neutral] State 
under whose flag the ship is transferred have been 
duly observed.? 


§ 87. For the German view on the subject, refer- 
ence may be made to the judgment of the Supreme 
Court in The Cubano. It was there held that the transfer 
from the enemy to the neutral flag after the beginning 
of war is void, unless it is affirmatively proved that 
it did not take place in order to escape the con- 
sequences resulting from the enemy character of the 
vessel. The Court rejected the interpretation which 
based the legality of the transfer on a real, definite, 
and complete sale, as was suggested by the American 
Delegation to the Naval Conference, 1909, and adopted 
the rule which the German delegates had then 
advanced of the validity of the transfer being 
dependent on whether or not it had been prompted 
by the existence of a state of war. In the present 
case, it could not be disputed that the sale was serious 
and definite, and that the control and ownership of 
the ship had really passed to the neutral buyer. But 
this was not sufficient. The law imposed upon the 
neutral claimant the obligation of proving that the 
sale had not been made for the purpose of placing the 
vessel under the protection of the neutral flag, and, 
as no such proof could be given, the ship was declared 
to be liable to condemnation.* 


§ 88. <A further question as to the legal status 
of a neutral vessel chartered to an enemy firm was 
raised by the Kiel Prize Court in The Zsland.* The 


1 See Russian Memorandum in Lond. Decl. Proc., 56. 

2 Sebastopol Prize Court in The Fratelli B. Mendl, January 28, 
1916, Rep. Fry Libr. Cf. Supreme Court in The Craiova, March 31, 
1916, ibid. 

SAPLOLG | h emAcers bop 

* Judgment of May 30, 1917, Rep. Fry Libr.; referred to 
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ship was originally of Dutch nationality, but had been 
chartered during the war to an English company, and 
thereafter, for the short period of nine days, had 
sailed under the British flag. She was then trans- 
ferred to the Danish flag, being soon after seized by 
the Germans. Did the fact of the vessel having flown 
the enemy flag during the war, and her posterior 
cession to the Danish purchasers, which also had been 
carried out in time of hostilities, render the ship 
enemy? The Court held that, as the vessel was under 
the Danish flag when captured, the former flying of 
the British flag could only prove material for purposes 
of adjudication if the ship had acquired the right to 
that flag, in accordance with the rules prescribed by 
English law. No such right existed here, as the 
vessel had not been transferred to English ownership. 
The mere fact that the charterers had manned the 
ship with a British crew and navigated her under the 
British flag was, therefore, apart from any alleged 
act of force perpetrated against the will of the ship- 
owners, not legally calculated to make the vessel 
British. The ship, therefore, remained neutral. On 
the other hand, the Court found that the charterers 
were acting on behalf of the British Admiralty, and 
the vessel was condemned under Article 55 of the 
German prize regulations, which declares good prize 
all ships chartered to the enemy Government. 


MATERIAL DATE FOR DETERMINING PROPERTY. 


§ 89. The French invariable rule is that the 
legal status of property must be appreciated at the 
time of seizure, and that all posterior incidents cannot 
influence in any way either the rights of the belli- 


with approval by the German Supreme Prize Court in The Draupmer, 
July 27, 1918, ibid. 
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gerent captor or of the seized property: The Fortuna; 
The Kirkoswald.® 

The same practice was adopted by the German 
Prize Courts in The Blommersdijk, where it was held 
that ownership must be determined at the date of 
seizure.® 


The decision of Sir Samuel Evans in the case 
of The Ryn was similarly that the material time 
for appreciating the position or status of a prize 
is the time of seizure.” 


§ 90. What order should, however, be made 
by a Prize Court when a prize which was the 
property of a neutral when seized, has become 
the property of the enemy at the date of the 
neutral’s claim or at the date of its release by the 
Court? The case arose for the first time in The 
Palm Branch, and Sir Samuel Evans condemned the 
cargo on the ground that if it was delivered to 
the neutral claimant, the latter would have held 
the goods or their proceeds, as the trustee of the 
German owners and for their benefit.* 

This decision was approved of by the Privy 
Council (except as to a small percentage of the 
goods which did not belong to enemy under- 
writers.)° It is open, nevertheless, to criticism as 
it 1mposes an unnecessary hardship on neutrals 
who cannot avail themselves of any reciprocity in 


5 (No. 2), [1917] J. O., April 27, 1917, 3362, and [1918] ibid., 
August 21, 1918, 7389. 

6 Hamburg Prize Court, [1917] G. A. I., 1917, 245; affirmed, 
[1918] ibid., 1918, 150. 

7 [1917] P. 145; and The Odessa, [1916] 1 A. CG. 145: The 
Kronprinsessan Margareta, [1921] 1 A. C. 486; The Pellworm, 
[1922] 1 A. C. 292; The Blonde, [1922] 1 A. C. 318. 

8 [1916] P. 230; and The Zaanland, [1918] P. 303. 

SO [1919 PA, GC. 2725976: 
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instances where property of enemy character at 
time of capture becomes neutral at the date of 
claim, as was the case in The Gothland.* This 
neutral character did not save the cargo from con- 
demnation, Sir Samuel Evans’s argument being 
that the property was enemy when seized and, as 
decided subsequently by the same learned President 
in The Frogner,® “‘ a captor is entitled to have his 
case tried according to the facts as they existed 
at the time of seizure, and he cannot be called 
upon to inquire—and the Court itself will not 
inquire—as to what happened afterwards.”’ 

It is suggested that a more equitable solution, 
in all cases where a change from neutral to enemy 
ownership occurs between the date of seizure and 
that of claim, would consist in the adoption of the 
practice of an order being made by the Court for 
a fresh seizure (as was done in The Schlesien *) 
when the property, being enemy at the time of 
the second seizure, can be validly condemned. As 
held by their Lordships in The Orteric, belligerent 
rights are not exhausted by a single capture; if a 
first seizure should be deemed bad, or its validity 
be apprehended, a second seizure under proper 
conditions may be made and relied upon.* 


1 [1916] P. 2389n. 2 July 24, 1917, Off. Tr. Notes. 

3 (No. 2), [1916] P. 225; and The Orteric, [1920] A. C. 724, 731. 
A fresh seizure was also made by the French captors in The Ariadne 
[1916} and The Victoire, [1920] J. O., August 7, 1916, 715; 
January 16, 1921, 651. The case of The Ariadne illustrates 
the French principle that a national ship which has duly obtained 
French registration cannot be confiscated. It is only after the 
Ministry of Marine has struck off the vessel from the national 
Register and a fresh seizure has been effected, that the Court can 
proceed to her condemnation. Cf. The Bon Voyage, [1915] J. O., 
October 29, 1915, 7799, and (second seizure), [1916] ibid., August 7, 
1916, 7153. 

4°(1920] A. C. 724. 
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If, however, a fresh seizure cannot be effected 
or is considered inappropriate, and since the goods 
cannot be released for the benefit of the enemy 
owner, the proper order should be an order of 
detention into Court until the termination of 
the war. 


§ 91. The legal effect of a change in 
allegiance of the owners of a cargo while such cargo 
is in transit, was in 1781 examined by the Lords 
of Appeal in The Negotie en Zeevaart.® In their 
opinion, ‘‘ property sailing after declaration of 
hostilities, but before a capitulation, and taken on 
the voyage, was not protected by the intermediate 
capitulation.’? It was simply on the ground of 
enemy A that condemnation was passed 
in this case as ‘‘the ship having sailed from 
Demerara under the enemy flag could not change 
her character in transitu, although Demerara had 
surrendered to the English army after the sailing 
of the vessel but before her seizure. This decir 
was followed by Lord Stowell in The Danckebaar 
Africaan, where he held that goods sent from a 
hostile colony could not alter their character in 
transitu, though the owners became British by 
capitulation before the capture.® 

Hall criticises these judgments, and says that 
it is reasonable that property which has become 
hostile through the conquest by an enemy of the 
port at which its owners are domiciled shall be 
condemned; but if this be done, no good cause 
can be shown for deciding that hostile property 


5 Cited an’ 1) Ga Robo ws 
SH(1798) sl eOsehobeel Og 
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shall not become friendly to a belligerent State 
from the moment at which the latter obtains 
possession of the port to which the property 
belongs.” 

Sir Samuel Evans, however, thought fit to 
adhere to the old principle. In The Danube,° 
goods belonging to a Tsingtau firm were seized on 
November 17, 1914, eight days after that port 
had been militarily occupied by the Allied forces. 
In spite of this territorial change, the cargo was 
confiscated on the ground that it was on the sea 
at the time of the effective occupation by the 
Allies, and had not therefore ceased to be enemy 
cargo. 


PRESUMPTIONS OF ENEMY CHARACTER. 


§ 92. A particular taint of hostile character 
attaches to goods on board enemy vessels. The 
immemorial rule of the sea in the past was to 
confiscate all cargoes found on enemy ships, but 
such a strict rule is no longer followed. A mitiga- 
tion has been introduced by modern practice, and 
the doctrine has been expressed in Article 59 of 
the Declaration of London that the carriage of 
goods on board an enemy vessel establishes only a 
presumption of enemy character against them, a 
presumption which may be rebutted by proof of 
their neutral character. This principle has been 
unanimously adopted by the Prize Courts of the 
various belligerents in the Great War. Taking 
British cases first, it was held by Sir Samuel Evans 


7 Op. cit., p. 604. 
8 [1915] 2 L. R. P. C. 152. 
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in The Roland, that it was uncontested in prize 
law that property upon an enemy ship was prima 
facie enemy, and that it was for the claimants who 
alleged that the property belonged to them as 
neutrals, to make out their case and to make it 
out clearly ° ; and by the Ceylon Court of Admiralty 
in Prize in The Australia that the onus probandi 
lies upon the claimant in all cases of cargoes on 
an enemy vessel. This rule applies even when 
the cargo is not consigned to an enemy port.* 
It apphes equally to shipments made before war 
as well as to goods shipped after the outbreak of 
hostilities.” 


The same practice was followed in the war of 
1914-18 by the French Prize Courts in The Sahda and 
The Farjella*; by the Italian Prize Court in The 
Moravia (No. 2) and The Ambra (No. 2)*: by the 
Sebastopol Prize Court in The Sv. Nicolai*; by 
the German Supreme Prize Court in The Hyades 
and The Lestris®; and by the Austrian Prize Court 
in The Unione.” 


The presumption of enemy character attaching 
to goods in enemy ships continues, although the 


9-201), i Be & Ol Pi G& 188 and The Schlesien (No. 2), 
T1916] P. 225. Cf. United States Supreme Court in The London 
Packet (1820), 5 Wheat. 132. 

1 [1916] 2 B. & OC. P. C. 816. 

2 Sir Samuel Evans in The Arzilla, May 15, 1916, Off. Tr. 
Notes. 

3 [1915] J. O., September 10, 1916, 8072, and October 29, 


_ 1916, 9450. Cf. The Biilow, [1920] ibid., August 1, 1920, 11022, 


and Article 27 of the Naval Instructions of 1912 and 1916, 

# [1916] G. U., May 29, 1916, No. 126, and July 12, 1916, 
No. 153. : 

5 Judgment of August 3, 1915, Rep. Fry Libr. 

6 [1916] and [1917] J. A. P, 187, and G. A. [., 1918, 191. 
Cf. The Eskimo, [1917] J. A. P. 291. 

7 [1916] Zeitschrift fiir Vilkerrecht, vol. 10 (1917-1918), p. 211. 
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goods may have been discharged from the enemy 
vessel and are seized on land: Sir Samuel Evans 


in The Schlesien (No. 2).* 


Similar decisions were also given by the Italian 
Prize Court in The Ambra (No. 3) ° and by the French 
Prize Court in the matters of various cargoes unloaded 
from the German steamers, Zhe Anatolia, The 
Bogados, The Seriphos, and The Tinos, and seized in 
several warehouses in the port of Pireus. It was 
held in the latter cases that goods sent by sea acquire 
and preserve the character of maritime cargo, and 
remain subject to the exercise of the belligerent right 
of capture, even when seizure is effected on land as 
distinguished from on board a ship.* 


§ 98. On the other hand, the inference of 
enemy character may be rebutted by the neutral 
claimants successfully showing that the goods in 
the enemy vessel belonged to them. It is in 
fact an old principle, embodied in the Consolato 
del Mare, that whilst an enemy vessel is 
subject to confiscation, her neutral cargo remains 
free. This rule was in the main, adhered 
to by England, although the practice followed 
by France and Spain at the same period 
and throughout the seventeenth and eighteenth 
centuries was at variance with this principle. 
Whatever may have been, however, the 
conflicting systems adopted by nations in the 
past, the rule has been firmly established, under 


8 [1916] P. 225. 

9 [1917] G. U., May 3, 1917, No. 104. 

1 (No, 2), [1918] J. O., December 17, 1918, 10848; affirmed, 
[1921] ibid., June 14, 1921, 6803. 
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modern practice, that neutral property on board 
an enemy ship is immune from capture. This 
doctrine, now set forth in Article 3 of the Declara- 
tion of Paris, must be treated as constituting the 
clear law on the subject. It has also been con- 
sistently maintained in the jurisprudence of the 
various belligerent Powers in all modern wars, 
It will be sufficient for this purpose to refer to the 
decisions of the Allied States in the war of 1914- 
18, which have invariably held that all neutral 
cargoes in enemy vessels must be released as being 
protected by the Declaration of Paris.? 


The German Prize Courts have similarly recog- 
nised that effect should be given to the rule exempting 
neutral property from condemnation.? This provision 
was, however, in many instances rendered futile by 
the indiscriminate sinkings of ships by German sub- 
marines, as in such cases the German Prize Courts 
took the view that no compensation was due to the 
neutral owners of cargoes on the ground that, by 
putting their goods on belligerent vessels, they assumed 
the resulting risks and ought to bear the consequences.* 


2 Sir Samuel Evans in The Schlesien, [1914] 1 B. & C. P. CG. 
13; The Roland, [1915] ibid., 188: French Prize Court in The 
Czar Nicolai II., [1915] J. O., August 23, 1915, 5932; Italian 
Prize Court in The Ambra (No. 2), [1916] G. U., July 19, 1916, 
No. 169, and Sebastopol Prize Court in The Fevzi Bari, August 12, 
1915, Rep. Fry Libr. 

3 The Indrani, [1916] J. A. P., 74 (Supreme Prize Court). 

4 The Glitra, [1915]; The Indian Prince, [1916]; The Kaipara, 
[1917] J. A. P. 25, 69 and 218 (judgments of the Supreme Prize 
Court). The French Prize Courts also decided, in 1872, in the 
two isolated cases of The Ludwig and The Vorwdrts (Barboux, 
op. cit., 53, 155) that the owners of neutral cargoes were not entitled 
to an indemnity when the enemy vessel had been lawfully destroyed 
by the French captors. These judgments, however, have been 
severely criticised by the most authoritative international writers, 
and although no occasion arose during the Great War for the French 
Courts to pronounce any express decision on the subject, it appears 
likely that the precedent set in 1872 would not be followed now by 
French jurisprudence. j 
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It is hardly necessary to add that the conclusion 
reached by the German tribunals is fundamentally 
opposed to the Declaration of Paris, which expressly 
conceded to neutrals the right to ship their goods in 
enemy vessels. 


In the case of neutral cargoes destroyed with 
the enemy ship, the only solution which appears 
consonant with principle and justice is that the 
belligerent should make full compensation in value 
to the neutral claimants who are able to establish 
that the property so destroyed belonged to them.” 


5 Cf. Sir Samuel Evans in The Santa Isabel, September 18, 1916, 
Off. Tr. Notes. See also Lord Stowell in The Acteon (1815), 2 
Dods. 48, and Dr. Lushington in The Leucade (1855), Spinks, 217. 
The British Memorandum to the Naval Conference, 1909, likewise 
laid down the rule that ‘‘ innocent neutral cargo on board an enemy 
ship not being liable to seizure, the owner of such cargo is entitled 
to compensation where the enemy ship is destroyed ’’—Lond. Deel. 
Docs. 9. And post, p. 264. 
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CHAPTER IV. 


RESTRICTIONS ON THE RIGHT OF CAPTURE OF ENEMY 
PROPERTY. 


I. Neutral Territorial Waters. 


§ 94. The chief and most authoritative excep- 
tion to the rule that enemy property at sea is liable 
to capture is made in favour of enemy vessels 
which find themselves in territorial waters. The 
reason for this exception rests on the ground that 
neutral States are entitled to immunity from 
belligerent action, and that consequently no hostile 
operations can lawfully take place in neutral terri- 
torial waters. Capture is obviously a_ hostile 
operation. 

The principle has been recognised since a very 
early date. Dumont reproduces the terms of a 
treaty concluded in 1471 between Edward IV. and 
Louis XI. for the purpose of guaranteeing the 
right of inviolability of territorial waters.? 
Reference may also be made here to the Proclama- 
tion issued, during the war of the Netherlands 
against Spain, by James I. defining the English 
marginal belt, and imposing stringent rules against 
any breach of its provisions.? 

The governing principle on the subject is 
embodied in the Thirteenth Hague Convention, 


1 Corps universel diplomatique du droit des gens (1726), Vol. IIT., 
Part I., pp. 552, 555. 
2 Rymer's Foedera, Vol. XVI., p. 633. 
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1907, Article 1 of which lays down that neutral 
territorial waters are inviolable, and that belliger- 
ents must respect the sovereign rights of neutral 
Powers and abstain from any act which would 
constitute a violation of their neutrality. Article 2 
prohibits all acts of hostility, including capture and 
the exercise of the right of search, by belligerent 
warships in the territorial waters of a neutral State. 

Of seizures made within neutral territorial 
waters, four decisions of Lord Stowell are 
reported :—The Twee Gebroeders;* The Vrow 
Anna Catharina; * The Anna; ° and The Purissema 
Conception,® in all of which he upheld the doctrine 
that the use of a neutral territory for the purposes 
of war must be strictly prohibited. In The Vrow 
Anna Catharina, he said: “‘ The sanctity of a 
claim of territory is undoubtedly very high. When 
the fact is established, it overrules every other 
consideration. The capture is done away; the 
property must be restored, notwithstanding that it 
may actually belong to the enemy.”’ 


§ 95. The exact extent of the marginal belt 
came up for discussion in The Bangor,” which was 
captured in the Strait of Magellan. Sir Samuel 
Evans, however, did not find occasion to pro- 
nounce on the advisability or otherwise of the 
extension of territorial waters beyond the accepted 
limit of three miles, as he assumed that the seizure 
had taken place within that limit. The funda- 
mental principle of the three-mile rule was pre- 


3 (1800), 3 C. Rob. 162. 4 (1803), 5 ibid., 15. 
8 (1805), 5 ibid., 373. 6 (1805), 6 ibid., 45. 
7 [1916] P. 181. 
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served throughout the Great War.* The case of 
The Loekken,® which came before the same learned 
President, raised the question as to how the limit 
should be measured with regard to enclosed waters. 
The Norwegian Government accepted for the pur- 
poses of this case the three-mile principle, but 
contended that as the vessel was captured near a 
bay of enclosed waters, the limit was to be 
measured from a line marking the seaward edge 
of the bay. Sir Samuel Evans, while pointing out 
that it had never been decided as a matter of law 
how the boundaries of a bay are to be fixed, 
adopted the view that the bay should be measured 
from headland to headland on either side. 


§ 96. The claim of territory in The Bangor 
was put forward by the shipowners and not by the 
Chilean Government, whose territorial waters were 
alleged to have been violated, and the question 
arose whether the individual claimants could rely 
on the territorial rights of the neutral State, and 
object to the capture when the neutral Power con- 
cerned had not intervened in the case. The point 
had been expressly decided by Lord Stowell in 
The Purissima Conception.2 A note by Sir 
Christopher Robinson in The Twee Gebroeders 2 
also informs us that ‘‘ in claims of this nature, it 
has been held in The Etrusco (unreported), and 
in other cases, that a suggestion of neutral territory 


8 The Valeria, [1919] 9 L. R. P. CG. 93. 

® [1918] 9 L. R. P. ©. 17n. Affirmed on appeal, ibid., 18n. 

1 Direct United States Cable Co. v. Anglo-American Telegraph 
Co, (1877), 2 App. Cas. 394, 420; Att.-Gen. for British Columbia v. 
Att.-Gen. for Canada, [1914] A. CG, 153, 174. 

2 (1805), 6 C. Rob. 45, 47. 

3 (1800) 3 ibid., 162. 


RESTRICTIONS ON RIGHT OF CAPTURE. 


cannot be set up by an individual claimant, but 
that 1t must proceed from the Government whose 
territory 1s asserted to have been violated.’’ And 
this is the view which has prevailed. As Sir 
Samuel Evans said in The Bangor, “‘ no proposi- 
tion in international law is clearer, or more surely 
established, that a capture within the territorial 
waters of a neutral is, as between enemy 
belligerents, for all purposes rightful, and that it 
is only by the neutral State concerned that the legal 
validity of the capture can be questioned.’’ This 
principle was endorsed by the Privy Council in The 
Diisseldorf,* where it was likewise held that the 
claim of territory was one which was available to 
the territorial sovereign only and not to the private 


shipowner. As against the German shipowners, 
the capture was good, being the capture of enemy 
property. 


There is much to justify the English doctrine, 
embodied as it is in a long series of precedents, 
and based on the legal conception that all enemy 
property is prima facie condemnable jure bell to 
the captors, and that it is only the party whose 
interests have been violated that is entitled to come 
forward and, by asserting his legitimate rights, 
claim redress and the consequent release of the 
vessel. It is true that the Thirteenth Hague Con- 
vention is absolute in its terms regarding the pro- 
hibition of captures in the territorial waters of a 
neutral State, but the Convention establishes rights 
and duties as between sovereign States only, and 
not as between private individuals, and is not, 


4 [1920] A. C. 1034, 1037. 
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therefore, in contradiction with the British point 
of view. 

It is consequently only on the application of 
the neutral Power whose territory has been in- 
fringed that the prize must be released. 


§ 97. In some circumstances, however, 
simple release of the ship may be an inadequate 
remedy. The fact that the Court has duly received 
into its charge and jurisdiction a ship which ought 
never to have been seized at all, leads to the con- 
clusion that the true claim is one for a “* restitutio 
inintegrum.’’?* The neutral Government must be 
protected not only from the necessity of perform- 
ing the voyage from this country to the neutral 
waters, but also from any reflection that the prize 
proceedings resulted merely in the vindication of . 
the public sovereignty of the neutral State without 
advantage or redress to the private rights infringed 
while within the limits of the neutral realm. The 
neutral Power is therefore entitled to be paid such 
expenses occasioned by removing the ships from 
British waters to the neutral waters as may have 
fallen, or will ultimately fall, upon it. 


§ 98. Besides integral restoration, should 
damages also be awarded to the neutral State in 
respect of the arrest and detention of the ship and 
her cargo? Lord Stowell laid down the broad 
principle that no damages ought to be given except 
where the conduct of the captors was ‘‘ repre- 
hensible,’’ © or where they had ‘ erred wilfully 


5 The Diisseldorf, [1920] A. CG. 1084. 
6 The Anna (1805), 5 C. Rob. 373, 385 h. 
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and not merely through ignorance.’’7’ In all 
cases, however, in which there was only an un- 
intentional violation of neutral rights, and the 
seizure was due to misapprehension or mistake, 
no sufficient reason existed to induce the Court 
to grant costs and damages against the captors.® 
These principles were followed and adopted 
during the last war. In The Valeria,® no damages 
were awarded by Lord Sterndale, as he found that 
the infringement of neutral rights had been inad- 
vertent, and that the captors had acted honestly 
and reasonably in the belief that they were out- 
side the limits of territorial waters. In the further 
case of The Pellworm,* their Lordships similarly 
dismissed the claim for damages as the conduct 
of His Majesty’s naval officers had neither been 
reckless or careless, and the violation of Dutch 
territorial waters had been due to a mistake which 
made them believe in all good faith that both 
captors and prizes throughout, and until capture 
was complete, had remained outside the three-mile 
margin. There was consequently no intentional 
misconduct or affront on the captor’s part. 


§ 99. The Valeria had been seized by the 
British off the coast of Norway, and afterwards 
sunk by gunfire as, owing to stress of weather, it 
was found impossible to bring her for adjudication 
into an English port. The question whether, in 
default of the ship, her value should be paid to the 
Norwegian Government was reserved for further 


7 The Vrow Anna Catharina (1808), 5 C. Rob 15, 16. 
8 The Twee Gebroeders (1800), 3 ibid., 162, 166. 

9 [1919] 9 L. R. P. C. 23. 

1 [1922] 1 A. C. 292. 
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argument by Lord Sterndale, and came before Lord 
Merrivale in 1920.7 Articles 4 and 8 of the 
Twelfth Hague Convention, providing for the 
establishment of an International Prize Court, 
expressly contemplate the case of compensation 
being due when the vessel or her cargo had been 
sold or destroyed. The Convention, however, had 
never been ratified by the British Government or, 
indeed, by any other Government, and Lord Merri- 
vale had to fall back upon the doctrines of inter- 
national publicists, especially in view of the fact 
that there was no reported case bearing directly 
on the point. Hall’s opinion was that the redress 
which it is usual to enforce consists in a replace- 
ment in its anterior condition, so far as may be 
possible, of anything affected by the wrongful 
act.* In the case of The Valeria, there was 
obviously nothing in specie to be restored, and the 
learned President, after asking himself the question 
whether ‘‘ the unintentional encroachment of the 
captor upon the territorial waters of a neutral 
Power gave to that Power a claim on behalf of 
enemy owners which, under international law, 
neutral owners of a vessel seized in error would 
not possess,’’ answered the question in the negative 
and decreed against the claim for restitution of 
the vessel’s value. His decision was upheld by 
their Lordships on the ground that the case had 
no analogy to the technical restitutio in integrum 
of Roman law, nor to the measure of damages for 
injury to property wilfully or carelessly inflicted. 


2 [1920] P. 81. 
3 Op. cit., p. 741. 
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The plain fact was that no money could restore 
the ship, and to claim money with which to buy 
another ship, or as a solatium for her loss, was to 
shift the ground of the claim from restitution to 
reparation.“ In the opinion of the Board, com- 
pensation in money for the loss of the ship under 
circumstances such as these could only be asserted 
and recovered in the interest of the German 
shipowners, who, however, had no rights in the 
matter. 

It should be pointed out that, notwithstanding 
this decision, their Lordships in The Pellworm and 
three other German vessels ° held, reversing Lord 
Merrivale’s judgment,° that the values of the two 
ships sank by German action ought to be restored 
to the neutral Government. The material facts 
of this case were briefly as follows: the four 
German vessels had been requisitioned for the use 
of His Majesty by Order dated July 31, 1917, on 
the terms that the appraised values of the ships 
should be brought into Court. Two of them were 
torpedoed and sank by German submarines while 
so requisitioned. Lord Sumner, in declaring the 
Board’s decision, said that the ships having been 
requisitioned by the British Admiralty, ex hypo- 
thest the requisition operated on something which 
should never have been brought into the custody 
of the Prize Court at all, and that, although the 
ships were lost, there was something to restore, 
namely, the money which represented them. In 
the result, there wag an obligation imposed on the 


4 [1921] 1 A. C. 477. 5 [1922] 1 A. C. 292. 
6 [1920] P. 347. 
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British Government to return the appraised values 
of the ships sank, as the captor is not entitled to 
a profit growing out of his own wrong. 

It is impossible to reconcile this decision with 
their Lordships’ judgment in The Valeria. The 
fact that by a mere technical point the value of the 
ships in T’he Pellworm had been brought into Court 
should, in point of law, make no difference in the 
application of the fundamental principle that a 
belligerent Power is, on the intervention of the 
neutral Government concerned, bound to restore 
the ships captured in violation of neutral sovereign 
rights. In both cases the ships had been lost and 
were no longer before the Court, and it is difficult 
to understand why in the case of The Valeria the 
captors were not ordered to pay the value of the 
ship lost, the more so as, in the latter case, the 
vessel had been sunk by their own action, whilst 
in The Pellworm the loss of the vessels was due to 
the illegal action of their enemy. The main argu- 
ment of the Board in refusing to restore the value 
of The Valeria was that the money would have 
been recovered by the enemy shipowners. But 
the same result followed in The Pellworm, as it is 
impossible to conceive that the Dutch Government 
kept the money for themselves. Moreover, pay- 
ment into Court of the appraised values of the 
ships by the captors is strictly a domestic matter, 
and it is submitted that the question whether a 
definite rule of international law is applicable or 
not should never be made to depend on any 
municipal decree or order. 


RESTRICTIONS ON RIGHT OF CAPTURE. 


1 


§ 100. In the United States the instructions for American 


the navy governing maritime capture of June, 1917, 
prescribe that belligerents are bound to respect the 
sovereign rights of neutral Powers and to abstain, in 
neutral territory or neutral waters, from all acts which 
would constitute, on the part of the Powers which 
knowingly permitted them, a non-fulfilment of their 
neutrality (Art. 1). Article 12 of the instructions 
adopts Article 2 of the Thirteenth Hague Convention 
and strictly forbids all acts of hostility, including 
seizure and the exercise of the right of visit and search, 
by belligerent warships in the territorial waters of a 
neutral State. 

The American Prize Courts follow the English 
principle that in the case of a capture within neutral 
territorial jurisdiction, the matter can never be liti- 
gated as between the captors and the captured. It 
can arise only upon a claim of the neutral sovereign 
who is alone competent to question the validity of the 
seizure.” 


practice. 


§ 101. In The Heina,® the French Prize Courts French 


reaffirmed the rule of the invalidity of captures 
effected in neutral waters. The vessel had been seized 
off the Danish coast, and it is significant that whilst 
the limit of territorial waters has always been fixed 
by French prize jurisprudence at three miles,° 
Denmark has at different times of her history claimed 
the right to extend the limit of her territorial belt to 
four miles, which, however, does not appear to have 
received recognition by other States. The Court 
found that the seizure had in fact taken place five to 


7 The Santissima Trinidad (1822), 7 Wheaton, 983, 349. Cf. 
The Anne (1818), 3 ibid., 435; The Lilla (1862), 2 Sprague, 177; 
The Sir William Peel (1866), 5 Wall. 517; The Adela (1867), 6 
sbid., 266. 

8 [1915] J. O., November 7, 1915, 8014. Affirmed on appeal, 
[1918] ibid., May 5, 1918, 3928. 

29 Le Frei (1871), Barboux, op. cit., p- 66° The Heina, [1918] 
supra (on appeal). 
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six miles from the Danish coast and condemned the 
vessel as good prize. 

A somewhat more interesting question arose in the 
cases of The Tinos, The Bogados and eleven other 
German and Austrian ships seized in September, 1916, 
whilst lying in Greek roadsteads. The enemy 
nationality of these vessels was not contested, but the 
shipowners opposed the validity of capture on the plea 
that it had been effected within the territorial juris- 
diction of a neutral State. The Court held that this 
argument would, undoubtedly, have been of an over- 
whelming force if it had been made by other than 
German or Austrian nationals. The chronological 
history of the war showed, in fact, that it was Germany 
and her Allies which had first converted the Greek 
territorial waters into a theatre of war and a base for 
naval operations in express breach of Article 5 of the 
Thirteenth Hague Convention, 1907. As a result of 
this breach all vessels belonging to the violating Power 
which found themselves in the territorial waters of a 
neutral State were completely deprived of the privilege 
of asylum recognised by international law. 

Neither, in the case of The Heina or The Tinos, did 
the French Prize Courts discuss the question whether 
the enemy shipowners were entitled to appear for the 
purpose of suggesting the invalidity of a seizure made 
within neutral jurisdiction when the neutral States 
whose territorial rights had been violated had not 
intervened, as, in fact, they had not intervened in 
these cases. The French Courts were in point of law 
following the accepted French principle that such 
intervention was not necessary, and that they had the 
power to declare null and void all captures made in a 
zone within which all acts of hostility are prohibited .? 


1 [1917] J. O., January 9, 1918, 401; affirmed on appeal, 
[1919] ibid., March 26, 1919, 3117. 

2 This principle was adopted in The Christiania and Le Saint 
Michel, 14 and 23 Ventése, an 7, Pistoye et Duverdy, op. cit., Vol. I., 
pp- 99, 123; and in Le Frei (1871), Barboux, op. cit., p. 66. 
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§ 102. It is interesting to compare the French 
Prize Court’s decision in The Tinos with that given by 
the Sebastopol Prize Court in The Fratelli B. Mendl.* 
The latter had been seized on the Danube below the 
Tron Gates neutralised by Article 52 of the Berlin 
Treaty, 1878. In spite of this fact, the Russian Prize 
Court held that the seizure was valid. It rested its 
decision on the ground that several Russian vessels 
had, since the beginning of the war, been subjected 
to continuous bombardment by Austrian warships 
cruising on the river. The Danube had thus been 
converted, through Austria’s fault, into a scene of 
hostilities. Moreover, Article 4 of the naval code of 
1895 renders the observance by Russia of the provisions 
guaranteeing the inviolability of neutral territorial 
waters conditional on reciprocity, and as this rule had 
been infringed by the enemy Power, the Russian 
Government reserved to itself the right to act in a 
similar manner. 


§ 103. The principle adopted by the French and 
Russian Courts follows the precedent set by the 
Japanese Prize Courts during the war of 1904. In 
the cases of the Russian ships The Ekaterinoslav and 
The Mukden, the decisions of the Sasebo Court and 
of the High Court on appeal proceeded on the argu- 
ment that the neutrality of the Korean boundary 
waters having been violated by Russia, her vessels 
were not entitled to invoke the protection afforded 
under international law to ships which find themselves 
within neutral jurisdiction.* 


§ 104. The view held in German prize juris- 
prudence is that the seizure of a vessel cannot be 
declared valid unless the Court is able to satisfy itself 


3 Judgment of January 28, 1916, Rep. Fry Libr. 
4 [1904] 2 R. & J. P. Gs; i, Wa, Gh Marstrand-Mecklenburg, 
Das Japanische Prisenrecht, 1908, 48. 
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that the capture had taken place outside neutral 
territorial waters.® If seizure be made within such 
waters, the captor is deprived of any benefit deriving 
therefrom. There must, in each case, be conclusive 
proof that capture had been effected outside the 
territorial limits of a neutral State, so that where 
there exists a possible doubt, the vessel must be 
released. 

The German Courts adopted uniformly the three- 
mile principle of territorial waters. In The Elida ® 
the Supreme Court rejected Sweden’s claim to a four- 
mile limit, and held that any extension of the three- 
mile rule could not be recognised, unless so accepted 
by the other States. The matter is one which cannot 
be determined by the autonomous assertion of one 
single Power, but requires the express consent of the 
international community. The mere fact that no 
opposition had been made to a claim extending the 
three-mile distance should not be construed as implying 
acceptance. 

Intervention by the State whose neutral rights are 
infringed does not appear to be considered by the 
German Prize Courts necessary for the purpose of 
declaring void a capture effected within neutral juris- 
diction. No such intervention took place in The 
Ambioriz, although the vessel was duly restored to 
her owners. 


With respect to the passage of a prize through 
neutral waters after seizure, this is not, in the opinion 
of the German Courts, sufficient to render a capture 
invalid. The point arose in the case of the Swedish 
vessel The Reserv, which had, after capture, anchored 
off Malmé within three miles of Swedish territory. 
The German Prize Courts decreed the seizure to be 


5 [1916] J. A. P. 181 (German Supreme Prize Court). 
_ © (1915) ibid, 8.° Cf. The Gefion, [1915] ibid. 16 and the Kiel 
Prize Court in The Eskimo, May 14, 1917, Rep. Fry Libr. 
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valid.” The soundness of this decision is, however, 
contestable. During the discussions which took place 
at The Hague on the Thirteenth Convention, 1907, the 
Chairman of the Committee had expressly declared 
that a vessel is free as of full right when, after having 
been taken as prize by a belligerent captor, she enters 
the territorial waters of her own State. In the case of 
The Themis, the German Government had to acquiesce 
in the demand made by Sweden for the release of the 
vessel on the ground that she had been brought by 


the German captors into the national port of 
Gothland.? 


II. Status of Enemy Merchant Ships at the 
Beginning of the War. 


A. VESSELS LYING IN ENEMY PORTS IN IGNORANCE OF 
THE OUTBREAK OF HOSTILITIES. 


§ 105. In accordance with the practice fol- 
lowed in the early part of the eighteenth century, 
no days of grace were granted to enemy vessels 
finding themselves, at the commencement of the 
war, in the port or the territorial waters of a 
belligerent, all such vessels being confiscated as 
enemy property, unless an express reciprocal 
agreement was in existence. Very often an 
embargo was also laid on ships belonging to a State 
with which another State was at variance and 


before the breaking out of hostilities. These’ 


seizures were effected provisionally in contempla- 
tion of war, and Lord Stowell held in The Boedes 


7 Supreme Prize Court, November 2, 1917, affirming judgment 
of the Kiel Prize Court, J. A. P. 298. 

8 R. D. I., 3e Série, vol. 5 (1924), p. 248. 

9 Lord Mansfield in Lindo v. Rodney (1782), 2 Dougl. 613n, 
614a. 
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Lust * that if the matter in dispute should terminate 
in reconciliation, the seizure was converted into a 
mere civil embargo; if, on the contrary, the 
variance ended in actual war, the capture had a 
retroactive effect which impressed ‘‘ the direct 
hostile character upon the original seizure.’’ 


§ 106. Since the Crimean War, however, 
civilised nations realised how inequitable it was to 
confiscate vessels which had entered their ports in 
good faith during peace time, and the custom was 
adopted of allowing days of grace to enable such 
vessels to depart freely. The periods allowed 
ranged from six weeks, granted by Great Britain 
and France in 1854 to Russian merchant vessels,” 
to forty-eight hours, conceded by Russia in 1904 
to Japanese ships. 

It was in full accord with modern practice 
that the Sixth Hague Convention, 1907, laid stress 
in its preamble on the necessity of ensuring the 
security of international commerce against the 
surprises of war and of protecting, as far as pos- 
sible, operations undertaken in good faith and in 
process of being carried out before the outbreak 
of hostilities. Article 1 provides that when a 
merchant ship of one of the belligerent Powers is 
at the beginning of the war in an enemy port, it 
is ‘‘desirable’’ that she should be allowed to 
depart freely, either immediately, or after a suffi- 
cient term of grace. The same treatment. is 
extended to ships which left their last port of 


1 (1804), 5 C. Rob. 238, 246. 
2 British and Foreign State Papers, vol. 46 (1855—6), p. 242. 
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departure before the outbreak of war and enter 
an enemy port in ignorance of the hostilities. 

It will be seen that The Hague Convention does 
not provide a fixed period of days of grace, a fact 
which is to be regretted as the sufliciency or other- 
wise of the term ought not to rest with the 
belligerent, but should be determined a priort in 
time of peace. It is also to be regretted that the 
Convention, instead of prescribing a strict rule 
making it obligatory upon belligerents to allow 
days of grace, speaks only of the ‘* desirability ”’ 
of such days being granted. 


§ 107. The first case to come before the Eng- 
lish Prize Court under the provisions of The Hague 
Convention was The Chile, a German vessel which 
had entered the East Bute Dock of Cardiff a few 
hours before the declaration of the war against 
Germany. By the Order in Council of August 4, 
1914,° Great Britain offered to grant days of grace 
to German ships provided that an intimation was 
received from Germany that no less favourable 
treatment would be accorded to British vessels in 
German ports. Owing to difficulties of communi- 
cation, the English offer had not been received in 
Berlin in time to allow of a reply being made within 
the prescribed limit, and the Attorney-General, on 
behalf of the Crown, asked the Court to decree the 
detention of The Chile. Sir Samuel Evans, after 


SEC RO G14 alee pod.) Art. 6 of the Order exempts 
from the benefit of days of grace cable ships and oil tank ships of 
more than 5,000 tons, or capable of a speed of more than 14 knots 
an hour. These exceptions are not provided for in The Hague Con- 
vention. They appear to be based on the consideration of a belligerent 
being entitled to retain in his port vessels likely to be of use to his 
adversary as transports or auxiliaries of the regular navy. 


123 


British 
decisions 

on the 

Sixth Hague 
Convention. 


The Chile 
case. 


124 


A TREATISE ON THE LAW OF PRIZE. 


making it clear that in the present case he was not 
called upon to determine the question which might 
possibly arise thereafter as to the full rights of the 
Crown on the German vessel, pronounced The Chile 
to have belonged at the time of capture to enemy 
owners and to have been properly seized as lawful 
prize and droit of Admiralty. He ruled that the 
ship should be detained by the Marshal until a 
further order was issued by the Court.‘ 

The effect of The Chile decision was to reserve 
all rights intact. for determinationwhen the war was 
over and the views of the German Government as 
to the true construction of The Hague Convention 
had been ascertained.® 

As a matter of fact, and as we have already seen, 
an enemy merchant vessel lying in an English port 
at the outbreak of hostilities was not, from the 
British point of view and apart from the Sixth 
Hague Convention, entitled to days of grace. The 
concessions made by the belligerents under a 
uniform course of practice extending over sixty 
years before the war of 1914 were not recognitions 
of a right, but merely acts of grace. The con- 
clusion arrived at by Lord Merrivale in The Marie 
Leonhardt ® was that the law on the subject 
remained in 1914, and was still in 1920, precisely 
as at the time of Lord Mansfield,” and that if ‘‘ no 


* [1914] P. 212. Cf. Exchequer Court of Canada in Prize in 
The Bellas, [1914] 1 B. & C. P. G. 95. 

5 The Prinz Adalbert, [1918] A. C. 500. Cf. The Gutenfels 
[1916] 2 A. C. 112. 

6 [1921] P. 1. And see A. P. Higgins, Enemy ships in port 
at the outbreak of war, B. Y. I. L., 1922-1923, p. 75. 

7 Lindo v, Rodney (1782), 2 Dougl. 614a. 
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reciprocal agreement ’’ had been made, the enemy 
vessel was good and lawful prize. 


§ 108. The whole question therefore depended 
on the application of The Hague Convention, and 
was finally determined by the Privy Council in The 
Blonde.* ‘The case affected three small German 
vessels which were lying in Liverpool and London 
at the outbreak of the war and against which orders 
of detention had been decreed under the form 
settled in The Chile. Their Lordships found that 
The Hague Convention was binding, and that the 
British Government’s conduct throughout the war 
was consistent only with their having accepted the 
Convention. In the result, His Majesty’s Govern- 
ment became satisfied that there existed on the 
part of Germany such an intention to observe the 
Convention reciprocally as justified them in pro- 
ceeding publicly to observe it for their own part. 
It followed that the owners of the vessels were 
entitled to orders of release. 

The Board emphatically rejected in this case 
the Crown’s contention which made the prohibition 
of confiscation depend on a prior election of the 
belligerent to grant days of grace. In effect, while 
Article 1 of the Sixth Convention was only optional, 
Article 2 was obligatory,° and the true construction 
of these two articles was that enemy ships which 


8 [1992] 1 A. C. 313. ; ; ; 

2 Art. 2 is as follows: “‘A merchant ship which, owing to 
circumstances of force majeure, may have been unable to leave the 
enemy port during the period contemplated in Art. 1, or which may 
not have been allowed to leave, may not be confiscated. | The 
belligerent may only detain it, under the obligation of restoring it 
after the war, without indemnity, or he may requisition 1t on con- 
dition of paying an indemnity.” 
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found themselves at the outbreak of war in an 
enemy port should in no case be condemned if they 
were not allowed to leave, or if they unavoidably 
overstayed their period of grace. In any case, 
however, it was better that they should always be 
allowed to leave with or without days of grace. 


§ 109. The question as to the right to days of 
grace of enemy vessels belonging to belligerent 
States, other than Germany, did not give rise to 
serious difficulties. In the case of ships flying the 
Austro-Hungarian flag, days of grace were granted 
by proclamation dated August 15, 1914, and were 
duly observed :—The Tergestea*: The Turul.? 

With regard to Turkey and Bulgaria, on the 
other hand, these Powers had not ratified the Sixth 
Hague Convention, and its provisions were there- 
fore held not to be applicable to their merchant 
vessels :—The Futih-Jy.° 


§ 110. France, by a decree dated August 4, 1914, 
allowed seven days’ grace to German vessels within 
which to depart freely and reach their port of destina- 
tion or such other port indicated to them by the 
Customs authorities of the French port where the 
vessels found themselves.* 


§ 111. No days of grace were granted by Italy to 


German ships in the last war, although the Merchant 


eee Sree fire Bie ar en he le eg 
coed BS aa} AB a AE CO GG), 

2 [1919] 3 B. & C. P. GC. 866. 

3 Sir Samuel Evans's judgment of January 25, 1915, Off. Tr. 
Notes. And 8, R. & O., 1914, III., p. 333, and 1915, I., p. 45. 

4 J. 0., August 6, 1914, 7188. A similar decree was issued on 
August 18, 1914, in favour of Austro-Hungarian ships, ¢bid., 
August 14, 1914, 7418. Both decrees exempted from the benefit of 
days of grace vessels whose construction indicated that they could be 
converted into warships or used for a public service of the enemy 
Government, 
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Marine Code expressly enacts that such days should be 
accorded (Articles 211 and 243). This departure from 
the common rule was initiated by the Royal Decrees 
of May 16 and 30, 1915,° providing for the sequestra- 
tion of all enemy vessels, power being further given 
to the Minister of Marine to requisition them during 
the whole period of the war. No indemnity was 
eventually paid by the Italian Government for the 
requisition of the vessels, as by the Decree of June 24, 
1915, their value was set off against damages occa- 
sioned to Italian subjects and their property by the 
German bombardment of Italian ports and the sinking 
of Italian ships by German submarines, or other 
hostile action of the German Government contrary to 
the laws of warfare. The legality of these Decrees 
was upheld by the Italian Prize Court in The Cervig- 
nano™ and The Volos.® 


§ 112. In America, the President was authorised 
by a Joint Resolution approved May 12, 1917, to take 
over for the United States the immediate possession 
and title of any vessel within the jurisdiction thereof 
which at the time of coming into that jurisdiction 
was owned in whole or in part by any corporation, 
citizen or subject of any nation with which the United 
States might be at war.® This policy of confiscating 
all enemy vessels without granting any period of grace 
was contrary to American precedent. Duiing the 
war with Spain, the United States had, in fact, by 
Proclamation dated April 26, 1898, allowed Spanish 
vessels twenty-five days of grace for loading their 
cargoes and departing from American ports. In The 
Buena Ventura,: the Supreme Court construed the 
Proclamation in a most liberal manner and held that 


5 G. U., May 22 and June 12, 1915, Nos. 126 and 148. 
6 Ibid., July 9, 1915, No. 171. 

7 [1917] ibid., April 23, 1917, No. 28. 

8 [1919] ibid., April 22, 1919, No. 96. 

9 40 U. 8. Stat. 75. 

1 [1899] 175 U. S. 384. 
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it covered not only Spanish vessels in American ports, 
but also any Spanish ships which had sailed there- 
from on or before May 21, whether previously or 
subsequently to the commencement of the war or the 
issue of the Proclamation. 


§ 113. In Siam the action of the Government in 
not allowing days of grace was approved by the 
Bangkok Prize Court in The Samsen.? The Court 
held that, under the circumstances, to have given 
days of grace would have been ‘‘ quixotic’’ in the 
highest degree. As it was, it had been proved that 
steps were taken by those on board the vessel before 
the seizure took place to blow up her engines, and 
they did in fact so disable them that she could not 
possibly have left the port. Hada term of grace been 
granted, the whole object of the captures would have 
been defeated. 


§ 114. To revert to the Sixth Hague Conven- 
tion, Article 1 speaks of vessels which find them- 
selves in the ‘“‘port’’ of a belligerent at the 
beginning of the war, and it therefore becomes 
necessary to ascertain the exact meaning of the 
word. Sir Matthew Hale defines a port as being 
‘“ a part of the sea where ships come to unlade their 
goods,’’ * and this definition is in accordance with 
modern statutory authority. The question as to 
the interpretation of the term in prize matters arose 
in The Mowe, a German sailing vessel captured on 
August 5, 1914, in the Firth of Forth while still 
ignorant of the outbreak of hostilities. Sir Samuel 
Evans construed ‘the word ‘‘ port’’ in its usual 
and limited popular or commercial sense as a place 


2 Judgment of September 21, 1917, Rep. Fry Libr. 
3 De Portibus Maris, ch. II., p. 46. 
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where ships are in the habit of coming for the 
purpose of loading or unloading, embarking or 
disembarking. It did not mean a fiscal port which 
is used in English in a very wide sense. The 
Mowe was therefore held not to have been seized 
in “* port ’’ within the meaning of the Convention.* 
In the case of The Belgia, the position in which she 
was anchored at the time of capture was an open 
roadstead and, in their Lordships’ opinion, the 
matter was not covered by the Convention as the 
word port was used therein in the collocation of a 
‘““ port of destination ’’ or a ‘* port of departure,”’ 
well recognised terms in the language of 
commerce.° 


§ 115. The French Prize Courts were also called French 


upon to construe the word “ port’’ in Article 1 of the 
Convention, and in so doing they decided that the term 
could not be applied to parts of the coast such as the 
Makatea Island, which did not provide proper shelter 
and where ships were obliged to make fast to buoys 
anchored at a great depth and distant three hundred 
metres at least from the shore, and remain there under 
constant steam in order to be able to leave at the 
first menace of rough weather: The Walkiire.® 


§ 116. The German Supreme Prize Court held 
similarly that the word “ port’’ must be understood 
in its proper and restricted meaning. It was impos- 
sible to accept the contention that the twenty kilo- 
metres or so of the open course of the Trave, between 
Liibeck and Travemiinde, could constitute a port.® 


4 [1915] P. 1. Cf. Prize Court of Malta in The Erymanthos, 
[1914] 1 B. & C. P. C. 339; and Supreme Court of Jamaica in Prize 
in The Atlas, [1916] 2 ibid., 470. 5 [1916] 2 A. C. 183. 

6 [1916] J. O., October 18, 1916, 9113 (Conseil d’Etat, affirming 
the judgment of the Court below). 

7 The Primula, [1915] J. A. P. 18. 
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§ 117. There was a further argument advanced 
by Sir Samuel Evans in The Belgia which, how- 
ever, their Lordships did not discuss, viz., that as 
the ship was entering the port not in “‘ pursuance 
of a commercial undertaking,’’ but merely for the 
purpose of refuge and in order to escape a possible 
capture by French cruisers, she was not entitled 
to the protection afforded by The Hague Conven- 
tion.* This point was again argued by Sir Samuel 
Evans in The Prinz Adalbert,? but his decision 
was reversed on appeal and the condemnation of 
the vessel was substituted by her detention under 
The Chile order.* 

In the case, however, of several German ships 
which, immediately after the outbreak of war, had 
repaired to the Suez Canal and remained there for 
a considerable time, their Lordships took the view 
that the vessels were not exempt from condemna- 
tion. By the Suez Canal Convention, 1888, the 
canal could only be used for the purposes of 
passage. The ships were lying there not in the 
exercise of a right of passage, but by way of user 
of the canal as a port of refuge, and consequently 
they did not come within the provisions of the 
Sonvention.* 


§ 118. The opinion that vessels using a port as a 
refuge are not entitled to the protection afforded by 
the Sixth Hague Convention was also upheld by the 
French Prize Court in The Margueritte, where it was 


8 [1915] 1 B. & C. P. C: 308. 

® [1916] P. 81. 

1 (1918] A. C. 6500. 

2 The Derfflinger, [1916] 2 B. & C. P. C. 48; The Pindos, The 
Helgoland, The Rostock, [1916] 2 A. C. 193. 
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decided that the Convention was absolutely foreign to 
the case of an enemy vessel which had taken shelter 
in the port of a third Power with the express object 
of avoiding capture by the enemy belligerent cruisers.? 

The judgment of the Belgian Prize Court in The 
Minna was likewise that The Hague Convention was 
not applicable to vessels which had intentionally 
elected to remain in the port of Ostend through fear 
of the British warships stationed in the North Sea.* 

The view taken by the Bangkok Prize Court in 
The Samsen*® was in accord with these statements of 
the law. In the Court’s opinion, it was clear that the 
Sixth Hague Convention was not intended to protect 
all merchant ships, but only those which at the out- 
break of hostilities found themselves in an enemy 
port while actually in the course of a bona fide com- 
mercial operation. As The Samsen was using the 
port simply as a port of refuge she was not covered 
by the Convention. 

The same interpretation was adopted by the 
Chinese Prize Court in the case of the German 
steamers The Kaethe, The Triumph, The Helene and 
The Seata, which had elected to remain in the port of 
Swatow for more than two years. The Court ruled 
that the Convention was only applicable to merchant 
ships bona fide engaged in business, and that vessels 
which had ceased trading and had availed themselves 
of a neutral port for the purpose of escaping capture, 
could not claim any protection.® 


§ 119. The immunity from confiscation con- 
ferred by Article 1 of the Sixth Hague Convention 
applies only to vessels in “‘ ignorance of hostili- 


3 [1920] J. O., August 1, 1920, 11022. Cf. The Marienbad, 
[1919] ibid., August 12, 1919, 8526. Affirmed [1924] R. G. D. L., 
Vol. 32 (1925), p. 32 Docs. 

4 [1919] R. D. I. 3e Série, Vol. I. (1920), p. 138. 

5 September 21, 1917, Rep. Fry Libr. 

6 [1918] Cheng, 1, 6, 11, and 31. 
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ties.’’ When, therefore, a ship enters an enemy 
port after knowledge of the outbreak of war she can 
be properly seized and condemned.” Owing to the 
modern usage of fitting ships with wireless appar- 
atus, a novel point arose in the war of 1914-18, 
whether in case of ships so fitted there existed a 
presumption that they knew of the outbreak of 
hostilities. The question was answered by the 
Prize Court for Egypt in the case of The Guten- 
fels,? which had entered Port Said about seventeen 
hours after the declaration of war between Great 
Britain and German. ‘The President held that in 
view of the great development of wireless telegraphy 
which had taken place in recent years, and the 
extended use to which it had been put for the 
dissemination of news at sea, he had come to the 
conclusion that the only safe rule upon which a 
Prize Court could act was to assume that every ship 
equipped with wireless apparatus received from 
her Government, either directly or by transmission 
from other vessels, prompt news of the outbreak 
of war between her own and any other country. 
It was open to any ship to rebut this presumption, 
but the evidence, in cases lke this, must be 
scrutinised most carefully, and as the onus of proof 
lies with the ship, she will suffer confiscation unless 
she removes all doubt from the mind of the Court. 
The learned President found that in the case before 
him the vessel had discharged the burden so east 
upon her, it having been proved in evidence that 
the wireless apparatus had been out of order.® 


7 The Marquis Bacquehem, [1916] 2 A. C. 186. 
S° (Nos 2), [LOU] Seba Co be CapG: 
9 Cf. Prize Court of the Cape of Good Hope in The Hamm 
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§ 120. Turning again to the Sixth Hague Con- 
vention, Article 2 deals with enemy vessels which, 
owing to circumstances of force majeure, may have 
been unable to leave the enemy port during the 
period contemplated by Article 1, or which may 
not have been allowed to depart. Such ships can- 
not be confiscated, but the belligerent is permitted 
to detain them under the obligation of restoring 
them at the conclusion of the war without indem- 
nity, or to requisition them subject to the payment 
of an indemnity. 

The exact purport of this provision was con- 
sidered by the Privy Council in the leading case 
of The Blonde.* The Crown’s contention was that 
Article 2 was of no application unless the two 
belligerents had reciprocally granted days of grace 
under Article 1. Their Lordships, however, 
rejected this contention and refused to place such 
a narrow construction on the Convention, a con- 
struction which was totally inconsistent with the 
‘‘ dignity of the States assembled at The Hague, 
or with the seriousness of their negotiations.’’ It 
was impossible to read a part of the Power’s handi- 
work as meaning that a belligerent need not spare 
an enemy ship in his own port at all unless he so 
chooses, but that if, from good nature or improvi- 
dence, he waives his right to bar her exit absolutely 
he is to be bound by the Convention to do more 
than. he chooses to do by express grace, and may 
then only detain, when otherwise he could con- 


and Apolda, November 9, 1914, and Natal Prize Court in The 


Birkenfels, November 23, 1914, Transcripts, 
1 And other ships, [1922] 1 A. C. 318. 
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demn. ‘To say that is ‘‘ to attenuate the Conven- 
tion to the very verge of annulling it,’’ the more 
so because the length and character of the oppor- 
tunity for departing of the vessel rests entirely 
with the grantor of it. 


§ 121. The effect of their Lordships’ interpre- 
tation is that a belligerent has, under The Hague 
Convention, the option either to detain the ship 
with the duty of restoring her without compensa- 
tion at the end of the war, and in such a case no 
obligation is imposed upon him to provide for her 
safety and to effect repairs, or else to requisition 
her on condition of paying compensation. If a 
captor chooses the latter alternative, the lability 
rests upon him to pay the money value of the vessel 
at the time of her requisition in all cases in which 
he is unable to restore the ship herself im specie. 

The poimt was material in this case, because 
during the period of requisition of these German 
vessels by the British Admiralty, The Blonde was 
lost by perils of the sea, without any fault of the 
captors, whilst The Hercules was destroyed by the 
German naval forces. As their Lordships said, 
it was no doubt paradoxical that the British Govern- 
ment should be called on to compensate the German 
owners of the vessel because the German forces 
had sunk her by an illegitimate act of war. The 
question, however, was one of construction of the 
Article. Requisition imposes on the belligerent an 
unqualified condition—that of compensation. This 
must be read literally, and as nothing further is 
prescribed in favour of the detaining belligerent, 
“he cannot have the benefit of exceptions by 
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implication,’’ so that he is obliged at the conclu- 
sion of war to restore the ships which are in specie, 
and to pay the appraised values of those which had 
been lost during the requisition.” In other words, 
a belligerent who, instead of detaining, elects to 
requisition the enemy property, takes upon himself 
the risk of loss. 


§ 122. As we have just seen, Article 2 of the 
Sixth Hague Convention confers immunity from 
confiscation to vessels which, owing to circum- 
stances of force majeure, are unable to leave the 
enemy port during the days of grace. What 
properly constitutes such a circumstance was 
thoroughly discussed by the British Prize Courts 
during the Great War. 

A simple case in which the Court found that 
the vessel was prevented from departing owing to 
conditions over which she had no control, and was 
consequently not liable to confiscation, occurred 
in The Tergestea.* The reason for her inability 
to leave within the days of grace allowed to 
Austrian ships was heavy congestion in the port of 
Sunderland and the absence of proper facilities for 
discharging her cargo, and such conditions clearly 
fell within the meaning of The Hague Convention. 
The same consideration applies to the case where 
a ship’s charts and papers are taken away from the 
ship without any fault on her part. In The Turul,* 
their Lordships held, affirming a decision of the 
Prize Court of New South Wales, that the vessel 
could not be confiscated as she was unable to 


2 [1922] 1 A. ©. 318, 333. 3 [1915] 2 L. R. P. C. 149. 
4 [1919] A. C. 515. 
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depart within the period contemplated by the grant- 
ing of days of grace unless, among other things, 
her papers and charts were returned to her and 
the watchman placed on board by the captors 
removed. Moreover, when days of grace are 
allowed, the obligation lies upon the captor to 
frame the Proclamation in clear terms and to state 
the period granted in “‘ explicit and unambiguous ”’ 
words, so that the enemy vessel may know the 
exact time within which she is allowed to leave 
freely. 

Where, however, the master of the vessel is 
given permission to depart, but for reasons of his 
own does not avail himself of the opportunity, he 
does not obviously come within the vis major clause. 
Instances of such circumstances occurred in cases 
where a master alleged, without reasonable cause, 
that the British passport granted him would not 
protect him from capture by the British or Allied 
naval forces,° and where he contended that he was 
without funds and could not get supplies of coal.® 
Nor does the fact that the vessel is unfit for heavy 
seas constitute a condition of force majeure.” 


§ 123. Somewhat similar arguments were adopted 
by the Belgian Prize Court in The Feronia, in which 
the allegation of the master that, as a result of the 
German mobilisation, he had not a sufficient crew on 
board to be able to leave, was rejected as not constitu- 


5 Prize Court for Egypt in The Achaia, [1915] 1B. & C. P. C. 
242, affirmed on appeal, [1916] 2 A. C. 198; The Pindos, [1915] 1 
B. & C. P. C. 248, affirmed on appeal, [1916] 2 ibid., 146. 

6 Same Court in The Concadoro, [1915] 1 ibid., 390. 

7 Sir Samuel Evans in The Noordster II.; The Vulcan Te 
November 6, 1917, Off. Tr. Notes. 


RESTRICTIONS ON RIGHT OF CAPTURE. 


ting a circumstance of force majeure. The Court 
held that the master could have completed his crew 
by neutral sailors.? The refusal of a pilotage com- 
pany to supply Belgian pilots to a German vessel does 
not likewise afford any excuse, because the master 
could have asked the assistance of Dutch pilots: The 


Elbing® 


B. VESSELS MET AT SEA IN IGNORANCE OF TIOSTILITIES. 


§ 124. The second immunity from confiscation 
conferred by the Sixth Hague Convention relates to 
enemy merchant ships which left their last port of 
departure before the commencement. of the war, 
and are met at sea while ignorant of the outbreak 
of hostilities (Article 3). 


§ 125. The exact meaning to be attached to 
the term ‘‘ met at sea’’ came up for argument 
before Sir Samuel Evans in The Méwe.* He there 
held that the expression did not, and could not, 
mean ‘“‘ high seas.’? The authoritative French 
text is ‘‘ rencontrés en mer,’’ and the learned 
President based his conclusion on the assumption 
that where the Convention intended to describe 
the high seas, the appropriate phrase “ en pleine 
mer ’’ was used (Convention No. VII., 1907). It 
is more reasonable, however, to construe the words 
“ rencontrés en mer’’ as being general in their 
provision and as including the seas generally and 
not only the territorial waters of the belligerents. 
If the Seventh Hague Convention referred to by 


¢ 


8 [1919] R. D. 1., 3e Série, Vol. 1 (1920), p. 271. 
9 [1919], ibid., p. 277. 
1 [1915] P. 1. 
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Sir Samuel Evans speaks of the high seas (pleine 
mer), this is explained by the fact that the Con- 
vention intended to contrast territorial waters with 
the high seas in respect to which no agreement on 
the question of the conversion of merchant ships 
into vessels of war was found possible by the con- 
tracting Powers. Article 3 of the Sixth Hague 
Convention is, however, general in its terms and 
the only solution warranted by the Convention, 
taken as a whole, is that the words, ‘‘ met at sea ’’ 
were meant to include the high seas. 


§ 126. The provisions of this Article were 
rather restricted in their application in the Great 
War, as Germany had made a reservation of the 
Article on the ground that it placed in a 
position of inferiority all those States which, as 
in the case of Germany, had very few maritime 
bases outside their home coasts. It was conse- 
quently contended by the German delegates that 
heavy financial burdens were thus imposed on such 
Powers as they were unable to take prizes into a 
port and were compelled to destroy them and pay 
the prescribed indemnity. The experience of the 
war showed, however, that Germany’s loss in not 
accepting this Article greatly outweighed any gain 
she might have derived as a result of her reserva- 
tion. In fact, whilst Germany was able to encounter 
at the beginning of the war only a very few British 
merchant vessels, a considerable number of her 
ships, instead of being detained, were confiscated 
by the British Courts, it being held that German 
subjects were precluded from invoking the benefit 
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of any international Convention which had been 
reserved by their Government.” 


§ 127. The same view was adopted, at the very French cases. 
beginning of the war, by the French Prize Courts. 
In the case of the German steamer The Czar 
Nicolai 17. which had left its last port of departure 
before the outbreak of hostilities and was seized while 
still ignorant of the commencement of the war, the 
shipowners argued that the Court was bound to 
apply paragraph 1 of Article 3. The vessel ought 
therefore not to be confiscated as Germany’s reserva- 
tion had a limited interpretation and referred only 
to paragraph 2 of the Article which alone placed her 
in a position of inferiority. The Court rejected this 
construction and held that, whatever may have been 
the reasons produced by Germany for not accepting 
Article 3, its provisions formed an indivisible whole, 
and the German Government by refusing to agree to 
it had deprived its subjects of all rights of claiming 
any protection therefrom.* 

A similar principle was also followed by the 
Japanese Courts in the Great War. In the case of 
the German steamer, The Zuimo, seized at sea on 
September 15, 1914, whilst still ignorant of the out- 
break of hostilities, both the Sasebo Prize Court and 
the Tokio Court on appeal held that as Article 3 was 
not binding on Germany, the vessel should be 
condemned.* 


§ 128. Article 4 of the Sixth Hague Conven- Cargces on 
. . na . vesseis 
tion extends immunity from confiscation to eneMy covered by 
i the Sixth 


Hague 
2 The Marie Glaeser, [1914] P. 218; The Perkeo, [1914] 1 ener 
1B), We Oy, 1s Ce see, 
3 [1914] J. O., April 19, 1915, 9369. Cf. The Barmbek, [1914] 
ibid., April 3, 1915, 1855; The Frieda Mahn, [1914], ibid., April 9, 
1915, 2040. 
4 Japanese Official Gazette of November, 1914, and March, 1915. 
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cargoes on board the vessels referred to in 
Articles 1, 2 and 3 of the Convention. Such 
cargoes may only be detained during the war and 
restored without indemnity at the conclusion of 
peace, or they may be requisitioned on payment 
of compensation either with the ship or separately. 
By reason, however, of Germany’s reservation of 
Article 4, all German goods on board the vessels 
concerned were held by the British and French 
Prize Courts to be subject to condemnation.® 


§ 129. With respect to the general application 
of the Sixth Hague Convention to vessels, Article 5 
by withdrawing from protection all merchant ships 
whose construction indicates that they are intended 
to be converted into warships,°® imposes a regret- 
table limitation on the benefits conferred by the 
Convention on international commerce. It is, in 
fact, difficult to determine exactly what ships are 
adapted by build to be transformed into war vessels 
and, in the absence of any criterion, too much 
latitude is left to belligerents. There were only 
two ships to come before the British Prize Courts 
under this Article, and both were adjudicated upon 
by the Prize Court for Egypt: The Lutzow7 and 
The Derfflinger.* It was held that, as the vessels 
showed by their construction that they were 
intended for conversion into warships, they were 
subject to condemnation. 


5 The Schlesien (No. 2), [1916] P. 225; French Prize Court in 
The Czar Nicolai IT., [1914] J. O., April 19, 1915, 2369. 

6 Article 5 is as follows :—‘‘ The present Convention does not 
affect merchant ships whose construction indicates that they are 
intended to be converted into ships of war.”’ 

7 January 21, 1915 (unreported). 

8 Affirmed by the Privy Council, [1916] 2 B. & C. P. C. 43. 


RESTRICTIONS ON RIGHT OF CAPTURE. 


Portugal went one step further in aggravating the 
limitation contained in Article 5 of the Convention. 
It was decided by the Lisbon Prize Court in The 
Congo (ex The Ingraban)® that it was sufficient for 
an enemy vessel to be “‘ suitable’ for conversion into 
a warship in order that the excluding clause should 
be held applicable. A technical committee had been 
appointed by the Portuguese Government under the 
provisions of the Decree of April, 1916, to examine 
The Congo, and the committee’s report, which was 
considered as ample and sufficient evidence by the 
Prize Court, stated that, after the execution of some 
vital repairs, the vessel would be suitable for the 
transport of coal and provisions in the interest of the 
Government. Such a criterion is wholly contrary to 
the spirit of The Hague Convention as it virtually 
withdraws from its operation a considerable propor- 
tion of merchant vessels. There are, in fact, very 
few modern ships which cannot be used by a Govern- 
ment for one service or another. 


§ 130. When the general classification of 
vessels under the Sixth Hague Convention is 
examined, and reference is made to the discussions 
which took place at The Hague in 1907, it will, it 
is believed, be found that the term “ merchant 
vessels’? was intended by its framers to include 
all ships other than warships. Two categories of 
vessels, and two only, are in fact contemplated 
by this international instrument—‘‘ merchant 
vessels ’’ (navires de commerce) and * vessels of 
war’ (batiments de querre). Moreover, as Des 


2 Judgments of December 28, 1916, and January 12, 1917, 
Rep. Fry Libr. Cf. The Rhodos, October 14, 1916, and The 
Wiirzburg, January 3, 1917, tbid. 
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Lushington said in The Fenix* and The Argo,” 
a hberal interpretation ought to be put upon a public 
document of a Government relaxing the severity 
of a belligerent right. If the document is capable 
of two constructions, the construction most favour- 
able to the belligerent party in whose favour the 
document is issued ought to be adopted. In the 
case of the Convention now under examination, 
there is no doubt that its intention was to relax the 
severity of the belligerent’s right to confiscate 
enemy vessels, and, therefore, a generous inter- 
pretation ought to be placed on the words 
‘““merchant vessels.’’ This is not, however, the 
view taken during the Great War by the British 
and French Prize Courts, which confined that 
term to ships actually engaged in international 
commerce. 


§ 131. The first class of vessels to be thus 
excluded from the benefits of The Hague Con- 
vention concerned pleasure yachts. In The 
Germania, a German racing yacht which had 
arrived at Cowes on July 30, 1914, in order to take 
part in the Regatta, Sir Samuel Evans held that, 
according to its preamble, the Convention dealt 
only with matters relating to trade, and was 
intended only to protect vessels employed in 
commerce.° 

Their Lordships concurred in this opinion, and 


1 (1854), Spinks, 1, 5. 

2 (1854), Spinks, 52. Cf. Supreme Court of the U. §. in 
The Buena Ventura, [1899] 175 U. 8. 884, 388: The Pedro, [1899], 
ibid., 354, 363. 

3 [1916] P. 5. Cf. also the same learned President in The 
Stella Maris; The Lasca II., September 16, 1914. Off. Tr, Notes; 
The Oriental, [1915] 1 L. R. P. GC, 355. 
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likewise decided that the purpose of the Convention 
was the security of international trade and of 
operations of a strictly commercial character.* 
The ship was, therefore, not included in the opera- 
tion of the Convention and should be condemned. 
As Professor Pearce Higgins, however, puts it, 
““commerce does not necessarily mean trade, any 
more than trading with the enemy signifies 
buying or selling.’’ ® 


The same statement as to the law on the subject 
was made by the French Prize Court in the case of 
the Austrian pleasure yacht The Tolna.® It was there 
decided that the provisions of The Hague Convention 
had been manifestly taken in the interests of the 
world’s commerce and had clearly the character of a 
measure of favour. They were, therefore, only appli- 
able to merchant ships. 

The views adopted by the Italian Prize Court in 
The Kénigin™ and by the German Prize Court in The 
Primavera ® are in direct opposition with the above 
decisions of the British and French Courts. Both 
the Italian and German Tribunals reached, in fact, 
the conclusion that yachts came within the description 
of merchant vessels. It is true that the effect of this 
conclusion amounted, in either case, to a declaration 
of the Court’s jurisdiction to adjudicate on the seizure 
of enemy yachts and to an order for their confiscation 
as good and valid prize. The ground for such con- 
demnation was based by the Italian Courts on the 
consideration that The Kénigin was covered by the 
Decree of June 24, 1915, confiscating all enemy mer- 


471917] A. C. 375. 

5 Enemy ships in port at the outbreak of war, 1B NEG Gh, WBige 
1922-23, p. 77 

6 [1920] J. O., June 15, 1920, 8499. 

7 [1919] G. U., September 15, 1919, No. 220. 

8 [1916] J. A. P. 146 (German Supreme Prize Court). 
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chant ships, and by the German Court on the con- 
sideration that as The Primavera was not lying in a 
German port, but in a port which was only militarily 
occupied by Germany she was not protected by The 
Hague Convention. 


§ 132. The second group so excluded referred 
to tugs, lighters and other small craft. In The 
Atlas and three other German lighters which came 
before the Supreme Court of Jamaica in Prize, 
Coll, C.J.’s decision was that the expression 
““navire de commerce’’ did not comprise tugs 
and lighters. The protection afforded was for the 
purpose of enabling the vessel to continue her 
voyage and proceed direct to the port of destina- 
tion or any other port indicated. ‘‘ Port of 
destination ’’ was a well recognised term in con- 
nection with ships making voyages from port to 
port and entering ports as ports of call, but it had 
no meaning in relation to tugs and lighters and 
other craft used exclusively in port and whose 
presence there was of a permanent and not a 
temporary nature. They were doubtless of service 
to further and facilitate the commercial operations 
of the vessels of the shipping line calling at ports, 
but they could not on that account be regarded as 
themselves engaged in the international commerce, 
the security of which it was proposed to ensure 
against the surprises of war.° 


The doctrine laid down by the Berlin Supreme 
Court was in general accord with this judgment. It 


_ 9% [1916] 2 B. & C. P. C. 470. Cf. H. M.’s Procurator in 
Egypt v. Deutsches Kohlen Depot Ges., [1919] A. GC. 291. 
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was held in The Assistent, The Undine and twelve 
other craft seized in the port of Libau,? that lighters 
and tugs were not included under the category of 
“merchant vessels’’ because they were not covered 
by any flag and did not carry any ship’s papers, their 
only purpose being to serve as a tender to ships 
anchored in harbours or other roadsteads. 

The Siamese Prize Court’s opinion in The Lehe 
and six other lighters which were plying between 
Bangkok and Koh-Sichang was similarly that this 
craft was not covered by the definition of ‘‘ merchant 
vessels’ intended by the Sixth Hague Convention 
The lighters were chiefly used for the purpose of 
loading or unloading vessels arriving at the outer 
anchorage at Koh-Sichang and had to be towed down 
by other steamships.? Where, however, the lighters 
are propelled by steam and are sea-going vessels 
capable of carrying cargo, then they must be regarded 
as “merchant vessels’? within the meaning of the 
Convention.* 


III. Hospital Ships. 


§ 133. The Tenth Hague Convention, 1907, 

divides hospital ships into three classes :— 

(a) Military hospital ships constructed or 
adapted by States specially and solely with 
the view of aiding the wounded, sick and 
shipwrecked (Article 1): 

(b) Hospital ships equipped wholly or in part 
at the expense of private individuals or 
officially recognised relief societies of a 
belligerent Power (Article 2) : 

(c) Hospital ships equipped wholly or in part 


DOIG Ie AS Pe LVS, 
2 Judgment of October 18, 1917, Rep. Fry Libr. 
3 The Chantaboon, judgment of even date, ibid. 
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at the expense of private individuals or 
officially recognised societies of neutral 
countries (Article 3). 

The Convention provides that all three classes 
of hospital ships are exempt from capture and 
must be protected, subject to the condition that 
they take no part in any warlike operation. The 
Oxford Manual of Naval Warfare, 19138, adopts 


the same rule.* 


§ 134. The only case of a hospital vessel to 
come before any British Prize Court during the 
Great War was The Ophelia,® a German military 
hospital ship belonging to the first class. Sir 
Samuel Evans, before whom the case was tried, 
expressed at an early stage his opimon that in 
proportion to the immunity and protection which 
every belligerent Power, actuated by feelings of 
humanity, would desire to extend to vessels 
engaged in aiding and rescuing those who suffer in 
maritime war, the conduct of those vessels should 
be beyond suspicion. About the innocence of 
hospital ships from taking part in warlike services 
there ought to be no question. 

The evidence in the case of The Ophelia showed 
that she was engaged in sending messages by a 
secret code, and that no clear or satisfactory record 
of these messages had been kept by the ship. 
Under Article 4 of the Convention, the right of 
search is expressly given to belligerents and, in the 
absence of regular records on board, this right 
becomes nugatory. 


4 Article 41, Annuaire, Vol. 26 (1913), p. 641. 
5 [1915] P. 129. Affirmed, [1916] 2 A. C, 206. 
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The most aggravating circumstance in the 
case of The Ophelia was, however, the destruction 
of the ship’s papers. ‘‘ Spoliation of papers ”’ 
has at all times been regarded by Prize Courts as 
a most incriminating fact.° Considerable signalling 
apphances, in no wise necessary for a hospital 
ship, were, in addition, found on the vessel, and 
her officers were not able to offer a satisfactory 
justification for the burning and wilful destruction 
of the records of the various signalling lights which 
had been supphed. 

After a careful and anxious consideration of 
all the circumstances of the case, Sir Samuel Evans 
came to the conclusion that not only the vessel 
had never rendered any help, succour or service 
to a single wounded, sick or shipwrecked man, or 
even made any real effort to render any such 
service, but that, as a matter of fact, she was 
constructed, adapted and used as a signalling 
ship for military purposes. She had, therefore, 
forfeited the protection conferred on hospital ships 
by The Hague Convention, and was subject to 
confiscation. 

The decision in The Ophelia supports the 
opinion that in all cases where a hospital ship is 
utilised for military purposes she is liable to be 
condemned as good and lawful prize. This was 
also the principle adopted by the Prize Courts of 
Japan in the Russian War,” and by those of Italy 
in the Turkish War.* 


6 The Johanna Emilie (1854), Spinks, 12. 

7 The Aryol, [1905] Takahashi, op. cit., p. 620. And see 
A. Pearce Higgins in War and the private citizen (1912), p. 75. 

8 The Kaisseric, [1913] R. D.I., 2¢ Série, Vol. 15 (1918), p. 580. 
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§ 1385. The fact that a hospital ship has been 
abandoned by the enemy belligerent is a clear indica- 
tion that she is no longer used for the purpose of 
affording aid and relief to the wounded and sick and 
is consequently not covered by The Hague Convention. 
Such was the guiding principle applied by the Italian 
Prize Court in The Oceania,® an Austrian vessel found 
bearing the distinctive colours of a hospital ship and 
seized by the Italians whilst lying on dry land near 
the Rodoni Cape. Moreover, although by an official 
communication of July 1, 1918, the Austro-Hungarian 
Government had notified that Zhe Oceania was em- 
ployed as a hospital ship of the first class, that Govern- 
ment had, by a subsequent note, declared that the 
vessel was no longer used as such, and this considera- 
tion was, in the Court’s opinion, sufficient in itself to 
prevent the application of the Convention. 


IV. Vessels Engaged in Coast Fisheries. 


§ 136. In continental countries, the immunity 
from capture of boats engaged in coast fisheries was 
acknowledged as a binding rule of law since 
immemorial times. It was also generally recog- 
nised in England, not however as imposing an 
obligation, but as a matter of grace or ‘‘ indul- 
gence.’’ This becomes clear when the orders 
issued by Henry IV. to his Admirals in 1403 and 
1406, entitled *‘ de Securitate pro Piscatoribus,’’ * 
are examined. The order of the Addington Ministry 
of March 16, 1801, is also significant in this respect 
as whilst relaxing the severity of seizure in favour 
of French fishing boats, it asserts that ‘‘ the free- 


9 [1919] G. U., January 29, 1920, No. 23. 
1 Rymer’s Foedera, Vol. VIII., pp. 336, 451. 
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dom of fishing was never founded upon an agree- 
ment, but upon a simple concession.”’ 

Lord Stowell, in The Young Jacob and 
Johanna,” expresses the same opinion as to the 
doctrine being one of comity only and not of legal 
decision, resting solely on grounds of mutual 
accommodation between neighbouring countries 
and of tenderness to a poor and industrious order 
of people. 

The binding force, so lacking in the rule, was 
supplemented by the Eleventh Hague Convention, 
1907, Article 3 of which exempts from capture 
vessels exclusively used in coast fisheries. 

The existence of a principle of international 
law sanctioning this immunity was affirmed, for the 
first time in an English Prize Court, by Sir Samuel 
Evans in The Berlin.* He there held that it had 
become a sufficiently settled practice of the law of 
nations that fishing vessels, plying their industry 
near or about the coast, not necessarily in terri- 
torial waters, in and by which the hardy people 
who man them gain their livelihood, are not 
properly subjects of capture in war so long as they 
confine themselves to the peaceful work which the 
industry involves. 

The Convention does not provide any limit of 
tonnage or crew, or any special construction, type 
or propulsion required in order to bring a vessel 
within the description of a fishing vessel. Nor 
does it prescribe the limit of territorial waters or 


2 (1798), 1 C. Rob. 19a; and The Liesbet van den Toll (1804), 


5 ibid., 283. 
3 [1914] P. 265. 
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the extent of the high seas within which fishermen 
are allowed to ply their trade. It was obviously 
felt by the framers of the Convention that these 
limits vary according to the different places where 
fishing is carried out, and should best be left for 
determination to the contracting Powers them- 
selves. 


§ 137. During the war of 1914-1918, the 
question of the immunity of fishing vessels was 
considered by both the Enghsh and the French 
Prize Courts. Sir Samuel Evans’s finding in the 
case previously cited was that the vessel by reason 
of her size, equipment and voyage, must be deemed 
to be a deep-sea fishing vessel, engaged in a com- 
mercial enterprise which formed part of the trade 
of the enemy country, and was consequently sub- 
ject to confiscation.* In The Stoer, it was held by 
the same learned President that, although the 
vessel was employed in fishing, she was not engaged 
in coastal fishing, and was, therefore, not entitled 
to any protection from capture at sea.° 


Fishing boats cease likewise to be exempt from 
seizure when they take any part, however small, in 
hostilities. In the case of two Turkish schooners 
bearing the same name The Marbrouck, the French 
Prize Court held that as the fishing vessels had been 
used in revictualling the blockaded ports of Syria 
and Asia Minor they must be condemned.® 


4 The Berlin, [1914] P. 265. 

5 [1916] 5 L. R. P. C. 18. Cf. Japanese Prize Court in The 
Lesnik, [1904] Takahashi, op. cit., p. 595. 

6 [1918] J. O., June 25, 1918, 5506. 
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V. Vessels Engaged in Small Local Trade. 


§ 138. The same exemptions, as in the case of 
fishing vessels, are conferred by Article 3 of the 
Eleventh Hague Convention to boats employed in 
small local trade. The Convention has not 
attempted to define the category of ships to which 
this description ought to apply. It should be noted 
in this connection that whilst the official English 
translation speaks of ‘‘ small vessels employed in 
local trade,’’ the authoritative French text adopts 
as a criterion not the size, but the nature of 
the service rendered by these vessels (bateaux 
exclusivement affectés a des services de petite 
navigation locale) from which it is to be inferred 
that the leading test is not the size of the vessels 
but the traffic or use in which they are engaged. 


§ 139. This was the criterion applied by me 
Samuel Evans in The Noordster II. and Vulcan II., 
both of which he condemned on the ground that, 

although used mainly in port, the vessels were not 
employed in a small local traffic but in a very 
extensive trade, a trade which had its origin in 
Germany, with its nominal centre in Holland, and 
was carried on by a company having branches in 
Newcastle, Cardiff and other ports. In a 
subsequent case, however, arising out of the 
capture of a fleet of tugs, lighters, motor 
boats and other floating craft used in coaling 
steamers passing through the Suez Canal, their 
Lordships adopted both tests, viz., the size 


7 Judgments of November 6, 1917. Off. Tr. Notes. 
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of the vessels and the nature of their traffic.® 
In the Board’s opinion, it was difficult to describe 
either this craft or the navigation in which it was 
engaged as small. As applied to the navigation, 
the words in the Convention evidently predicated 
of it a petty, local character, whilst the services 
rendered by these tugs were the reverse of petty 
or local. Nor were the craft themselves truly 
small, 

The definition of a vessel employed in local 
trade does not, further, extend to tugs or lighters 
used solely in harbour work inside a port in accord- 
ance with the decision arrived at by the Supreme 
Court of Jamaica in Prize in The Atlas.® 


§ 140. The judgments of the British Prize Courts 
were followed and approved by the Siamese Prize 
Court in The Chantaboon and The Lehe,* it being 
there held that the protection accorded to small boats 
was for the purpose of not inflicting distress upon 
poor people who were not associated with the war and 
whose sole means of livelihood depended upon the 
trade in which their small boats were employed. [n 
the present cases, the tugs and lighters were the 
property of a very big German steamship company 
which was using the vessels exclusively in connestion 
with ocean-going steamers for carrying cargo between 
Siamese ports. They were not, therefore, protected 
by the Eleventh Hague Convention. 


§ 141. The tonnage which must not be exceeded if 
the vessels are to come within the terms of the Con- 
vention was fixed by the Italian Government at five 


8 H. M.’s Procurator in Egypt v. Deutsches Kohlen Depot Ges., 
[1919] A. C. 291, 

© [1916] 2B. & C. P. G. 470. 

1 Judgments of October 18, 1917, Rep. Fry Libr. 
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tons by a Decree dated May 16, 1915, and was so 
applied by the Italian Prize Court in The Nibbio.? 
In The Cervignano and The Friuli? it was decided by 
the same Court that on account of their size and 
normal employment in voyages from Cervignano to 
Grado and Trieste these vessels were precluded from 
coming within the category of small ships engaged in 
local trade. 


§ 142. A description of the meaning which should 
be given to the words petite navigation locale was 
attempted by the Pola Prize Court in The Mukhbir-i- 
Siirur. In its opinion, the expression ought to be 
construed as applying to vessels of a limited size 
undertaking voyages for the supply of provisions of 
a definite local nature, such as, for instance, from a 
sea coast to the inhabitants of a neighbouring island. 
Sailings between Bari and Durazzo, which were the 
voyages on which The Mukhbir-i-Siirur was then 


engaged, could not be comprised among this classifi-- 


cation.* Further, coastal vessels used on a Govern- 
ment service were entirely outside the terms of the 
Convention.® 


VI. Vessels Employed on Religious, Scientific 
or Philanthropic Missions. 


§ 143. Expeditions undertaken for purposes 
of religion, science or humanity have been long 
exempted from belligerent interference by reason 
of their enemy character. This principle of inter- 
national comity has been sanctioned by Article 4 
of the Eleventh Hague Convention, which confers 
upon these vessels complete immunity from 


[1917] G. U., April 3, 1917, No. 78. 
[1917], ibid., April 23, 1917, No. 93. 
[1915] N. V. B., 1915, No. 8. 

The Fiore, [1915], ibid., 1915, No. 18. 
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capture. It appears, however, clear from the 
oficial report of the Committee that this 
inviolability is only extended to vessels which do 
not in any way intermeddle with war operations.*® 


§ 144. The only case under this category to 
come before a British Prize Court in the last war 
was The Paklat,” a German steamer bound from 
Tsingtau to Tientsin and carrying women and 
children refugees. She was seized on August 21, 
1914, viz., six days before the declaration of the 
Blockade of Tsingtau by the Allied forces. The 
case was heard by the Supreme Court of Hongkong 
in Prize, which held that an enemy vessel is not, 
like a neutral vessel, entitled to transport refugees 
without becoming lable to confiscation. The 
words ‘* philanthropic missions ’’ did not, in the 
Court’s opinion, apply to cases like the present, 
and to construe them in this sense might lead to 
serious consequences which clearly could not have 
been intended by the Convention, and which might 
enable an enemy vessel to escape to a neutral port 
under any similar professed act of humanity. 
The Court went on further to say that if the Con- 
vention ever contemplated such a ‘‘ philanthropic 
mission,’’ which in the case of a blockaded port 
would come directly in conflict with the custom of 
prohibiting non-combatants from leaving the 
besieged locality, it would have provided for it in 
express and unequivocal language. 

There is an obvious flaw in this reasoning. At 


6 Actes et documents de la Deuxiéme Conférence Internationale 
La Haye, 1907, Vol. IIT., pp. 980 et seq. 
7 [1915] 1 B. & G. P. 6, 815, 
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the time of The Paklat’s seizure, the blockade of 
Tsingtau had not yet been declared by the Alhes, 
and, in accordance with the settled principles of 
international law, a blockade cannot have any 
effect until due declaration thereof is made by the 
blockading State. Moreover, apart from any con- 
sideration arising out of a blockade, the carriage of 
women and children away from the war area is a 
philanthropic mission which is entitled to protec- 
tion, and comes within the intention and spirit 
of The Hague Convention. 


It is a matter for regret that The Paklat decision German 


should have afforded the Berlin Supreme Prize Court 
the pretext of a precedent for declaring in The Haelen 
that the term ‘philanthropic mission ’’ required a 
more precise definition than general relief work, and 
that the application of the Convention must be limited 
exclusively to well determined cases.* In the view 
taken by the German Court, it was further necessary 
that the vessel should have been devoted to humani- 
tarian purposes in time of peace and not only during 
the war. The Haelen was a Belgian ship specially 
chartered to convey a cargo of wheat from Montreal 
to the Relief Commission in Belgium for the purpose 
of succouring starving children and women, and it is 
difficult to conceive a case to which the expression 
philanthropic mission could be more fitly applied. It 
should, further, be pointed out that the condition 
imposed by the German Court that a vessel in order 
to benefit of the immunity must have been engaged 
previously to the war in the same humanitarian work 
‘3 a condition unwarranted by the terms of the Con- 
vention. 

As regards scientific missions, the construction 


8 [1918] G. A. L, 1918, 254. 
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adopted by the German Supreme Prize Court was that 
the expression referred solely to the advancement of 
science and excluded all practical professions or arts. 
A vessel used as a school for naval cadets was conse- 
quently not within the meaning of The Hague 
Convention, as a seaman’s status was not a scientific 
profession but a practical career: The Comte de Smet 
de Naeyer.® 


VII. Cartel Ships. 


§ 145. A cartel ship is a vessel commissioned 
for the carriage by sea of exchanged prisoners of 
war or of proposals from one belligerent to the 
other, under a flag of truce. The terms of cartel 
are usually settled by agreement between the two 
belligerent States, which are alone competent to 
employ these vessels. 

A cartel ship generally sails under a pass or 
safe-conduct granted by the commissary of 
prisoners residing in the country of the enemy. 

The privileges and immunities of cartel ships 
have been the subject of discussion and judicial 
decision by Lord Stowell in several reported cases 
in which that great judge laid down the rules 
governing the question. No occasion arose during 
the war of 1914-1918 for any pronouncement to 
be made by British Prize Courts, so that the law 
on the matter remains the same as at the time 
of Lord Stowell. 

The practice of exchanging prisoners of war, 
being a mode of intercourse on which depends the 
recovery of the liberty of individuals and the 


® [1916] J. A. P. 159. 
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promotion of peace must, on every ‘‘ consideration 
of humanity and policy’’ be protected with the most 
exact attention.” Cartel ships are immune from 
capture ad eundem et redeundem, both in trans- 
porting prisoners to their national port and in 
returning from that service.* But the vessels are 
not protected by a mere intention to take 
prisoners when sailing from one port to another of 
their own country without a pass.* The reason for 
this rule rests on the fact that it is not the employ- 
ment that is held to convey the necessary inviola- 
bility, but it is the special safe-conduct which 
bestows security on the cartel ships. Owing, how- 
ever, to the great favour and respect attaching to 
cartel ships, Prize Courts do not scrutinise with 
any real severity their papers, and they have 
always been satisfied with substantive evidence 
of their bona fide employment. It is, on the other 
hand, highly proper on this account that the use 
of such ships should be conducted with very 
‘* delicate honour on both sides,’’ so as to leave no 
ground of suspicion that a practice introduced for 
the common benefit of mankind should be made a 
stratagem of war or become liable to fraudulent 
abuse.* Cartel ships must, therefore, not only 
abstain from doing anything connected with 
hostility,° but they are strictly prohibited from 
carrying any cargo or any munition of war, except 


1 The Rose in Bloom (1811), 1 Dods. 57, 60. 

2 The Venus (1808), 4 C. Rob. 355, 357. Cf. La Rosine 
(1800), 2 ibid., 872; La Gloire (1803), 5 ibid., 198; The Carolina 
(1807), 6 ibid., 336. 

3 The Daifjie (1800), 3 ibid., 139, 141. 

4 Thid. 

5 The Mary (1804), 5 C. Rob. 201, 205. 
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a single gun for the purpose of firing signals.° 
They are also under a double obligation to both 
countries not to engage in any trade.” 


Immunity from capture is similarly granted to 
cartel ships by the American® and Italian® naval 
instructions, by the German Prize Ordinance,’ and by 
the Chinese naval regulations.? 


VIII. Postal Correspondence. 


§ 146. Save for Articles 1 and 2 of the 
Eleventh Hague Convention, 1907, the carriage of 
mails is not per se entitled to any definite protec- 
tion or immunity. On the contrary, such mails 
were always regarded by belligerents with the 
utmost suspicion,® and this severity may easily be 
explained at a period when postal communications 
were not only rare, but constituted the only means 
of transmission of intelligence between territories 
separated by sea. Since the advent, however, of 
cables and wireless telegraphy and the great 
development of postal correspondence, it was 
realised that this rigour was not justified—hence 
the exemptions conferred by the Hague Conven- 
tion, Article 1 of which declares the postal corre- 
spondence of neutrals or belligerents, whether 
official or private in character, which may be found 


6 La Rosine; The Venus, supra. 

7 The Venus, supra. 

8 Article 66 of the Instructions of June 30, 1917. 

® Article 9 of the Instructions of March 25, 1917. 

1 Article 6 (d) of the Ordinance of September 30, 1909. 

2 Article 25 of the Regulations of October 30, 1917. 

3 See, for example, Articles 100—102 of Holland’s Manual of 
Prize Law, 1888. 
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on board a neutral or enemy ship at sea, to be 
inviolable. But correspondence which is destined 
to or comes from a blockaded port is not immune.* 


§ 147. It should be noted that the Convention 
speaks of the immunity of correspondence at sea, 
and it became a controverted point between 
neutrals and belligerents in the last war whether 
the words ‘‘ at sea ’’ referred to the high seas only, 
or whether they were applicable to the seas 
generally so as to include territorial waters and 
ports. The interpretation placed upon the expres- 
sion by the French Prize Court was that it only 
applied to the open seas, so that postal correspon- 
dence seized on board a vessel within the terri- 
torial limits of a belligerent was not covered by The 
Hague Convention: The Rijndam.” 

Here again, as in the case of vessels met at 
sea in ignorance of hostilities,° a narrow construc- 
tion was put upon the words ‘“‘ at sea,’’ in entire 
disregard of the Convention, which intended to 
protect postal correspondence generally when 
found afloat, and not merely when on the high 
seas. These decisions offer a striking illustration 
of the principle that, in laying down rules for inter- 
national adoption, it is of primary importance to 
define, in exact and precise terms, what is really 
meant. An examination of the various Hague 
Conventions shows that this guiding doctrine has 
not always been adhered to, and that in many 


4 Cf. Article 53 of the Oxford Manual of Naval War, 19138; 
Annuaire, vol. 26 (1913), p. 641. : 

5 [1919] G. A. I. 1918, 415; and The Hollandia, [1919], 
ibid., 417. 

6 See ante, p. 137. 
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instances their framers have had recourse to loose 
expressions capable of affording a ground for 
divergent interpretations. 

With respect to mails found on vessels belong- 
ing to the same nationality as that of the capturing 
belligerent cruiser, a controversy arose in Decem- 
ber, 1914, between the English and Chilean 
Governments. The British point of view was that 
such correspondence did not come within the mean- 
ing of The Hague Convention.” 

By Article 2, the inviolability accorded to 
postal correspondence does not exempt mail ships 
from the law and customs of naval warfare. These 
ships, however, may only be searched when abso- 
lutely necessary, and then only with such con- 
sideration and expedition as possible. 


§ 148. The immunity afforded by The Hague 
Convention was taken advantage of by the Ger- 
mans for covering consignments, on a large scale, 
of contraband goods smuggled furtively as mails 
into Germany. The Convention was never meant. 
as Herr Kriege, the German delegate at the Peace 
Conference himself admitted, to protect such 
goods, and both Great Britain and France care- 
fully examined all mails and confiscated any contra- 
band articles found in them: Sir Samuel Evans 
in The Tubantia,® and the French Prize Court in 
The Venezuela.® 


7 Case of The Orita in Alvarez, La grande guerre Huropéenne 
et la neutralité du Chili (1915), p. 250. 

8 [1916] 5 L. R. P. C. 282. Cf. Four packets of diamonds, 
[1918], 8 ibid., pp. 809, 318. 

® [1919] J. O., March 14, 1919, 2719. Cf. The United States, 
[1921] ibid., August 20, 1921, 9742. 
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Nor does the Convention apply to parcels sent 
by post.” As stated by Sir Samuel Evans in The 
United States,” it was well known to the Court that 
since the war goods of multifarious kinds were 
being despatched by parcel mail which in times of 
peace were never ordinarily forwarded by post. 


§ 149. As regards the construction to be put 
on the word “* correspondence,’’ their Lordships, 
whilst refraining from giving any exact definition, 
held in The Noordam * that the term did not include 
securities issued in the form of bonds and coupons 
by Government or private companies. These 
securities were found in the mail bags of the vessel, 
but, as their Lordships said, everything found in 
a mail bag at sea and carried at postal rates or 
franked by postage stamps, is not zpso facto postal 
correspondence for the purpose of The Hague 
Convention. 


The same interpretation was given to the expres- 
sion by Germany in the last war. It was decided by 
the Supreme Prize Court in The Kéningin Regentes * 
and The Prins Hendrick® that the Convention dealt 
only with correspondence in the true sense of the 
word, that is, written messages. The intention of its 
framers was to protect letters as carriers of news, so 
that all other articles such as goods, bank notes, 
coupons and bonds were totally outside its provisions. 


1 The Simla, [1915] 1.B. & C. P. C. 281; The New Sweden, 
Julyelos L917.) Oi. An: Notes. 

2 [1917] P. 30. 

3 71920] A. C. 904. 

4 1919] G. A. I., 1918, 298. é 

5 [1917] J. A. P. 242, 318. Cf. Hamburg Prize Court in The 
Bjorn, August 13, 1915, Rep. Fry Libr., as regards post parcels. 
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IX. Personal Effects of the Crew. 


§ 150. As a matter of indulgence, it is usual 
to restore to the enemy master and crew their 
personal effects after the capture of the vessel. 
It constitutes, however, clear law that the consent 
of the Crown is necessary before such articles are 
given up by the Prize Court. During the Crimean 
War, Dr. Lushington was once asked to return 
certain private property consisting in some casks 
of wine and a small amount of money belonging 
to the enemy master, and he said that the Court © 
had power, and had continued to exercise it, of 
restoring to neutral captains their property, but 
that he had no authority to give up any goods to an 
enemy master except by the consent of the 
captors.° 

The same principle was upheld by Sir Samuel 
Evans in The Schlesien, where he decided that such 
things as private chronometers, compasses, or 
sextants belonging to the captain and the crew of 
the vessel should be delivered to the persons who 
appeared to be the owners thereof, if the Crown 
raised no objection.” 


The practice followed by the French Prize Court 
in all cases of condemnation of ships, was to exempt 
from capture all articles found on board which formed 
the personal property of the captain and the crew. 
An order was invariably issued to the captors requiring 
them to leave these articles to their owners, or to 
eee Sate RN ES 


6 The Aina (1854), Spinks, 12. 
= 4 Age 1B. & C. P. C. 18. Cf. The Libau, [1917] 7 L. R. 
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restore them in case they had been withdrawn from 
the ship.* But contraband of war was expressly 
excluded.° In instances where the enemy ship having 
been destroyed, the personal objects of the master and 
the crew had likewise perished, the rule of the Court 
was not to allow any indemnity or compensation to 
the owners if the destruction of the vessel had been 
legally and validly effected.* 

Russia also exempts from confiscation articles on 
board an enemy vessel destined to the personal use of 
the crew: The Evangelistri.2 In this case, however, 
the money taken from the master was condemned, as 
it was found that it was either part of the working 
capital of the vessel or else it represented the profits 
earned by the vessel during the voyage, and conse- 
quently could not be regarded as the crew’s personal 
property. 

As to the German practice, it was held by the 
Supreme Prize Court in The Gamma * that the claim of 
the crew for compensation of their personal effects lost 
as a result of the unjustified sinking of their vessel 
could not be entertained. The Court had only juris- 
diction to make the captors liable for the illegal 
destruction of the vessel or her cargo, but the personal 
effects of the crew were neither cargo or part of the 
vessel. Where, however, the articles are in existence, 
the Court will restore them. Thus the Hamburg 
Prize Court gave up the chronometer and the money 
which were found to belong to the master of the 
British vessel, The Corbridge.* 


® The Porto, [1914] J. O., March 30, 1915, 1782; The 
Persepolis, [1916], 1bid., March 18, 1916, 2018. 

9 The Dacia, [1915], ibid., September 98, 1915, 6912. 

1 The Mahrousseh, [1915], ibid., December 17, 1915, 9272. 

2 Sebastopol Prize Court, August 5, 1915, Rep. Fry Libr. 

3 [1918] G. A. I. (1918), 234, affirming judgment of the 
Hamburg Prize Court of March 8, 1918, ibid., 227. 

4 Judgment of June 30, 1916, Rep. Fry Libr. Cf. Rumanian 
Prize Court in The Nicolae, July 15, 1920 (on appeal). Transcript. 
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A TREATISE ON THE LAW OF PRIZE. 


X. Enemy Property under a Neutral Flag. 


§ 151. The immunity of enemy goods on 
neutral vessels was first advocated in the middle of 
the seventeenth century by the Dutch, who rested 
their contention on the principle that a ship must be 
considered a floating part of the country to which 
she belongs, and that a neutral territory cannot be 
invaded by a belligerent. This doctrine was 
revived, a century later, by Frederick of Prussia 
in the Silesian Loan controversy, but it had never 
been acknowledged as a binding rule of inter- 
national law until it became sanctioned by 
Article 2 of the Declaration of Paris, 1856. 


§ 152. Modern practice may be illustrated 
from the judgment of the Privy Council in 
the case of The Hakan: ‘‘ the cargo being on a 
neutral ship was, even if it belonged to enemies, 
exempt from capture, unless it consisted of 
contraband goods.’’ ® 

The rule was not adopted merely for the 
neutral’s benefit, but also in favour of the enemy 
owner. In The Dirigo, Lord Sterndale dismissed 
the Crown’s argument which was to the effect that 
the enemy alien was not authorised to invoke the 
immunity conferred by the Declaration, as the 
latter was solely meant to protect the neutral vessel 
and not the enemy goods themselves. In order to 
accept such a contention, the words would have 
to be read somewhat in this form: the neutral 
flag covers enemy goods as far as concerns the 


interest of the neutral shipowner. This construc- 
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tion is opposed to the plain words of the Declara- 
tion, which contains no such restriction. Assuming 
that the goods remained enemy property, no order 
of condemnation could be made as the learned 
President found that they had not an enemy 
destination, and therefore did not fulfil the condi- 
tion that would make them contraband. It is not 
enough that the enemy goods on board the neutral 
vessel should be on the list of contraband articles. 


If the condition of enemy destination be not ful- - 


filled, the goods cannot be declared good prize.® 


§ 153. Satisfactory as this opinion is, it is 
regrettable that the British Prize Courts imposed 
a limitation on its application in the case of a 
transfer of cargo from one ship to another. It was 
stated by Sir Samuel Evans that in all cases where 
a change of goods from an enemy to a neutral 


6 (1919] P. 204. Cf. The Adonis (No. 2), [1921] 7 Li. L. R. 171. 
It should be noted that enemy goods on British or Allied ships are 
not immune from capture: Lord Stowell in The Conqueror (1800), 
2 C. Rob. 303. Sir Samuel Evans held in The Aldworth, [1914] 
1 L. RB. P. GC. 187, and The Miramichi, [1915] P. 71, that enemy 
goods carried on British vessels are subject to seizure in port and 
capture at sea in time of war. And the Privy Council in The 
Roumanian, [1916] 1 A. C. 124, said that it was impossible to base 
on the assimilation of neutral ships to neutral territory, under the 
Declaration of Paris, any argument for the inviolability of enemy 
goods in British ships. The cases are not in pari materia. The 
fact that we sacrificed on the altar of international comity a con- 
siderable part of the advantages incident to power at sea, 1s no 
legitimate reason for making a further sacrifice where no question 
of international comity can possibly arise. Cf. The Woolston, 
[1916] 1 A. C. 145, 166; French Prize Court in The Contentin, 
[1916] J. O., November 7, 1916, 9650; Italian Prize Court in 
The Garibaldi, [1919] G. U., March 1, 1919; and Sebastopol Prize 
Court in The Burdale, December 9, 1915, Rep. Fry Libr. The 
same rule applies to Allied ships: Sir Samuel Evans in The 
Gothland, [1916] 5 L. R. P. C. 39; and Russian Ordinance of 
August 10, 1915 (R. G. D. I. vol, 24 (1917), p. 219, Docs.), 
Article 1 of which is as follows: Hnemy cargoes on board Russian 
or Allied vessels which find themselves at the beginning of 
hostilities in Russian ports and waters or which enter such ports 
or waters during the war are subject to confiscation. 
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vessel has been effected, and the goods had been 
seized on the neutral ship, they were not exempt 
from confiscation. The goods must be considered 
as being still in transit and on board the enemy 
vessel until the final destination is reached. In 
The Jeanne” the cargo had originally been shipped 
on the German steamer The Neuenfels, but was 
subsequently transferred on board four Scandi- 
navian steamers, and the learned President held 
that the neutral vessels were really in the position 
of vehicles employed by the enemy agent and 
incorporated into the enemy service, just as much 
as if the German ship had got nearer to port and 
had used the neutral vessels as lighters in waters 
which were possibly not deep enough for the 
German steamer to go through. 

The Jeanne decision constitutes a restriction of 
the rights of neutral vessels which does not appear 
to be justifiable in law. The Declaration is, in 
fact, explicit in its terms and confers immunity 
from condemnation on all enemy private property 
covered by the neutral flag. The only exception 
is in the case of contraband goods. It should be 
observed in this connection that the Declaration 
does not concern itself with the past history of the 
cargo. It is the time of seizure which is material, 
and a Prize Court is bound to release goods which, 
when seized, are on board a neutral vessel. 


§ 154. A further question raised during the 
Great War was whether the protection afforded by 
the neutral flag ceased when the cargo had been 


1 (1016) 2 Bo& Cs Pa Gu237, 


RESTRICTIONS ON RIGHT OF CAPTURE. 


discharged from the neutral ship and was seized 
in port or on shore. In the cases of The Bataver 
Il. and The Batavier VI.,* Sir Samuel Evans, 
following on a decision of the Ceylon Prize Court,” 
decided that the inviolability conferred by the 
Declaration of Paris did not extend to goods landed 
from on board a neutral vessel and captured on 
shore in various warehouses within the port of 
London. The principle was reaffirmed by the same 
learned President in The Bergenhus* and The 
Bawean.? It might possibly be urged that it would 
be more reasonable to extend the protection of the 
Paris Declaration to such cargo, as it is only by a 
legal fiction that goods seized on land are deemed 
to be maritime prize, it being assumed that they 
still form part of the cargo of the neutral ship from 
which they were discharged. In point of law, 
however, the decisions of the Ceylon Prize Court 
and of Sir Samuel Evans are not inconsistent with 
the provisions of the Declaration of Paris since the 
goods when captured are no longer covered by the 
neutral flag. 


§ 155. French practice establishes a presumption 
of non-hostility in favour of goods on a neutral vessel, 
and throws upon captors the onus of proving that they 
belonged to the belligerent enemy or, being contraband, 
had an enemy destination. If the captors are unable 
to furnish this proof, the Court must release the 
goods under the neutral flag even if the documents 
produced by the claimants are not sufficient to justify 


8 (1918] P. 66 n. 

29 The: Dandolo; The Caboto, ji916] 2 B. & Cc. 12 C. 339. 
See also judgment of the Prize Court for Cape Town, in The Mincio, 
March 26, 1915, Transcript. 

2 (19177 Te BoE. ©. INE, 2/1918] P. 58, 66. 
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the innocent character of the cargo: The Thessalia.? 
As to goods discharged from a neutral ship and seized 
on land, French prize jurisprudence does not follow 
the British precedent on this point. It was held in 
The Almazora that the cargo was protected by the 
Declaration of Paris both on board the neutral vessel 
and on the quay where it had been unloaded. 


§ 156. According to the construction placed by 
the Italian Prize Court upon Article 2 of the Declara- 
tion of Paris, the immunity from confiscation is 
applicable solely to goods belonging to private enemy 
owners, so that property owned by the enemy Govern- 
ment is not covered by the neutral flag. This was 
the conclusion arrived at during the Italo-Turkish 
War in The Sheffield,® although the opportunity did 
not arise for its reconsideration during the last war. 


§ 157. The German Prize Courts, by a flagrant 
violation of the Declaration of Paris, refused to make 
captors liable for the destruction of non-contraband 
goods on board neutral ships indiscriminately sank, 
against all rules of naval warfare, by German sub- 
marines. The provisions of Article 2 of the Declaration 
were thus manifestly and completely disregarded. The 
ground on which the German Courts tried to justify 
this breach of a treaty to which their country was a 
party was that the protection of the neutral flag 
applied only to cases of seizure of the neutral vessel. 
If the non-contraband cargo on board a neutral ship 
was lost as a result of the destruction of the ship, no 
damages were to be allowed to the owners of the goods 
exactly in the same way as no damages are eranted 
in the case of non-contraband cargo on board an enemy 
vessel which had been sunk. Apart from any con- 


3 [1918] J. O., October 14, 1918, 8944. 

+ (No. 2), [1920] ibid., April 29, 1920, 6502. 

5 Judgment of May 20, 1912; Atti della R. Commissione delle 
Prede, Vol. I., p. 239; and The Newa, (LOU) 4b1d. pel 26. 

6 Supreme Prize Court in The Mineral, [1917] J. A. P. 291. 
See also post, p. 266. 


RESTRICTIONS ON RIGHT OF CAPTURE. 


sideration as to the soundness of the Court’s conclu- 
sion with regard to enemy ships, the assimilation of 
goods under a neutral flag to goods on an enemy 
vessel is untenable and unwarranted, and constitutes 
a complete annihilation of the fundamental principle 
on which the whole Declaration of Paris is based. 


XI. Enemy Property seized after Conclusion of 
Armistice. 

§ 158. An armistice implies the suspension 
of all military and naval operations, and conse- 
quently of all maritime seizures. This provision 
is expressly enacted by the majority of recent 
treaties, such as the Armistice Convention of 
January 28, 1871, between France and Germany, 
that of March 30, 1895, between China and Japan, 
and that of June 4, 1897, between Greece and 
Turkey. The same rule has also been adopted by 
the Institute of International Law.” During the 
Great War, however, the belligerent parties, by 
express agreement, stipulated that all enemy ships 
and cargoes met at sea would continue to be liable 
to capture (Article V. of the naval conditions of 
the Armistice Convention with Austria-Hungary of 
November 3, and Article 26 of the Convention with 
Germany of November 11, 1918*), and several 
seizures were accordingly effected after the armis- 
tice by the Allies and condemned by their 
respective Prize Courts. 


§ 159. The further point whether, by reason 
of the suspension of hostilities, no presumption of 


7 Article 92 of the Oxford Manual of Naval War, op. ctt., 


p. 641. 
8 A. J. I. L., Vol. 18 (1919) Supplement, pp. SO ole 
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beligerent use ought to be attached to cargo 
destined to the enemy country, was argued by 
claimants in The Rannveig, who contended that 
goods sent to a German base of supply should be 
released as, in the absence of hostilities, it was 
unreasonable to presume that they would be utilised 
for any hostile purpose. Lord Merrivale, however, 
refused to enter into any detailed discussions as to 
the implications which might or ought to result 
from the conclusion of an armistice, and decreed 
that as the terms agreed upon in Article 26 pre- 
cluded the assumption that the Allied Powers had 
conceded to Germany the privilege of free impor- 
tation of goods into her territory, the goods must 
be condemned.°® 


§ 160. The same conclusion was arrived at by 
the French Prize Court in The Pena Castillo... In 
the case of the German steamship The Elbe, captured 
in the Baltic Sea after the signature of the armistice, 
the German Government and shipowners opposed with 
a plea founded on Article 20 of the Armistice Conven- 
tion, which decreed the immediate cessation of all 
hostilities at sea. It is true that, as we have already 
seen, Article 26 directed that the existing blockade 
conditions set up by the Allied Powers should remain 
unchanged, but the Germans contended that these 
provisions could not apply to the Baltic Sea where no 
blockade had ever existed. The Court held that, 
under Article 26, all German merchant ships met at 
sea were, without any discrimination as regards 
origin, destination, or place of seizure, liable to 
capture. Only the regular delivery of a pass or 
licence by the Allied authorities could exempt these 


® [1920] P. 177; affirmed on appeal, [1922] 1 A. C. 97. 
1 [1920] J. O., April 29, 1920, 6499. 
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vessels from seizure, and, as no such pass had been 
delivered to The Hibe, she must be confiscated.? 


§ 161. A Court of Prize is, of course, entitled 
to continue its functions after the conclusion of 
the war until all matters which arose during the 
hostilities are finally disposed of.* The practice 
adopted by the Italian Prize Court in The Doelwyk 
after the Treaty of Peace of Adis Ababa in 1895, 
to the effect that a Prize Tribunal is only competent 
to examine the validity or otherwise of a seizure, 
but has no jurisdiction to pronounce its confisca- 
tion,* was not followed during the Great War by 
any of the belligerents or even by Italy herself. As 
a matter of fact, the Prize Courts of the belligerent 
Powers continued to adjudicate on and con- 
demn prizes long after the termination of the war.” 
In the case of the Admiralty Court in England— 
which admittedly had to deal with the largest 
amount of claims in the last war—prize proceed- 
ings only came to an end in 1926. 


2 [1919] J. O., November 7, 1919, 12507. Identical decisions 
were given in The Italia, [1919], ibid., 12508, and The Méwe, 
[1920], ibid., April 29, 1920, 6501. 

3 Prize Courts Act, 1894 (57 & 58 Vict. c. 39), 8. 9, sub-s. 5. 

4 Judgment of December 8, 1896, Clunet, vol, 24 (1897), p. 850. 

5 It was held by the Belgian Prize Court that a prize decision 
wag merely declaratory of the validity of seizure, and that there 
was no principle of law which prevented prize proceedings from 
being continued after the cessation of hostilities, or even after the 
definite conclusion of peace: The Minna, [1924] Pasicrisie belge, 
1924-92-95. Cf. The Australia; The Montara, [1905] 2 IR, Wo dole’. Ge 
878, 403. 
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CHAPTER V. 
CONTRABAND OF WAR. 


§ 162. There is no subject of international 
law which has aroused during the last century, 
so much discussion and controversy as the question 
of what is, and what is not, contraband. The 
Fourth Committee of The Hague Peace Conference, 
1907, succeeded, after much effort, in reaching 
an agreement as to the articles which should 
always be deemed absolutely contraband, and this 
classification was reproduced unaltered in the 
Declaration of London, 1909, and further com- 
pleted by a free list and a list of goods conditionally 
contraband. Experience has shown, however, 
that these artificial classifications could not stand 
the test of war, and that much time and ingenuity 
had been vainly expended in attempting to define 
what was not capable of exact definition. The pro- 
gress of science in utilising articles on the free list 
for the production of munitions, the advance of 
State authority and the modern developments in 
every form of comprehensive transport, have all 
tended to modify the accepted rules of international 
law in relation to contraband. 


§ 163. Contraband as such denotes two 
elements. It is, in the-first place, necessary that 
the goods should have an enemy destination. In the 
second place, the goods must be susceptible of a 
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belligerent use. Both notions have received 
a considerable development and extension during 
the Great War. On the one hand, the term 
‘belligerent use ’’ was construed in a sense which 
made it applicable to all articles capable of afford- 
ing any help, however remote, to the enemy in his 
prosecution of the war. On the other hand, “‘ enemy 
destination ’’’ was interpreted not as signify- 
ing direct transportation to the enemy, but as 
meaning the carriage of goods by one or several 
transits or transhipments, either by sea or land, 
to hostile territory. 


§ 164. Great importance must be attached, 
in dealing with the ultimate destination of the 
goods, to the doctrine of ‘‘ continuous voyage.” 
The expression appears to have been used for the 
first time by Lord Stowell, although he never 
applied it to the carriage of contraband, but only 
to the commercial intercourse between the mother 
country and her colonies, or what was commonly 
called the “‘ rule of the war of 1756,’’ under which 
neutrals were forbidden to carry on during 
hostilities a trade from which they were excluded 
in time of peace.’ The doctrine was taken up by 
the United States in the course of the Civil War 
and extended by them to absolute contraband.” 
It was further extended during the Great War to 
all articles of contraband, without distinction as 
to their being absolute or conditional. The com- 
promise attempted by the Declaration of London 


1 The Maria (No. 8) (1805), 5 C. Rob. 865. Of. Lords of Appeal 
in The William (No. 2) (1806), ibid., 385. 

2 The Bermuda (1865), 3 Wall. 514; The Springbok (1866), 5 
ibid., 1; The Peterhoff (1866), ibid., 28. 
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of excluding from the operation of the doctrine 
of ‘* continuous voyage ’’ all goods of conditional 
contraband (except when the enemy country had 
no seaboard) was not followed in the last war. 
As is usual in compromises, there was no ‘‘ logical 
reason °’ justifying this exclusion. It was appro- 
priately said by Sir Samuel Evans in his celebrated 
judgment in The Kim, that if it was right that a 
belligerent should be permitted to capture absolute 
contraband proceeding by various voyages or 
transport with an ultimate destination for the 
enemy territory, he should also be allowed to 
capture goods which, though not absolutely 
contraband, become contraband by reason of a 
further destination to the enemy Government or 
its armed forces.? 

It is, in fact, obvious that in the presence of 
the modern spread of communications, it is 
immaterial whether the enemy country has a sea- 
board or not, and, further, that a belligerent, if 
he is to prevent contraband from reaching his 
enemy, must apply the doctrine of ‘‘ continuous 
voyage,’ not only to transports from port to port 
at sea, but equally to all intermediate or subsequent 
transits by land. 


§ 165. The true test is thus the real ultimate 
destination of the goods. 

Proof of knowledge or intention on the part 
of the shippers is not deemed necessary. As Lord 
Merrivale decided in The Pacific, transactions 
which have for their inevitable end the supply of 
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contraband to a belligerent cannot be protected 
merely because the mind of the consignor was an 
innocent one. The question that has to be 
answered is: ‘‘ Where would these goods have 
gone?’’ * 

The original conception attached to the 
doctrine of ‘‘ continuous voyage ’’ that the consign- 
ment should be effected ‘* in pursuance of a single 
mercantile operation preconceived by the con- 
signor from the outset ’’ does no longer hold good. 

‘“The enemy destination is a fact, and it does 
not depend upon the intention of the shipper when 
he puts the goods on board.’’° It is the ultimate 
destination which is material. 


The German Prize Court has equally decided in 
The Norden that hostile destination is of an objective 
character and totally independent of the intention of 
the claimant or other interested parties.© Even if 
the goods are sent to the enemy country by the 
exercise of the charterer’s arbitrary powers and 
against the express will of the shipper and the con- 
signee, they will not escape condemnation: The Krew." 
The relevant fact which the Court must take into 
consideration is the final and real destination of the 
cargo. 


§ 166. A novel point arose in the war of 
1914-18, on the question whether the doctrine 


4 [1920] 5 Li. L. R. 103, 106. 

5 The Noordam, [1919] P. 57. Cf. The Louisiana, [1918] A. C. 
461; The Norne, [1921] 1 A. C. 765; The Castor, [1921] 6 Uifh Gs Jee. 
143. 

6 Hamburg Prize Court, [1917] G. A. I., 1917, 272. Cf. 
Supreme Prize Court in The Oostzee, [1917] J. A. P. 261. 

7 [1917] Supreme Prize Court; Deutsche Juristen Zeitung, 
Vol. 23, (1918), p. 640. Cf. The Oostzee, [1917] J. A. P. 261. 

8 Supreme Prize Court in The Zaanstroom, [1916] J. A. P. 97. 
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of ‘‘ continuous voyage ’’ should be extended to 
raw materials imported into a neutral country for 


the purpose of being treated or manufactured 


there and subsequently exported to the enemy 
territory. Had the problem presented itself during 
the Napoleonic wars, there is no doubt that Lord 
Stowell, who at all times showed particular indul- 
gence to articles in their native or unmanufac- 
tured state,° would have decreed that the goods 
were not liable to condemnation as they were 
imported into the ‘‘common stock’’ of the 
neutral country. This was the view which Sir 
Samuel Evans took when the subject was first 
raised before him: ‘“‘It is immaterial whether 
afterwards the refined article would have been sent 
to Germany, if it was at the time of seizure on its 
way to Denmark to a purchaser who intended to 
put it through a manufacturing process there.’’ * 
In The Balto, however, he decided that leather 
sent to a neutral country for the object of being 
turned into boots for the enemy forces was 
confiscable.* But the inverse case of goods 
despatched to the enemy country to be manu- 
factured there for consumption in a neutral State 
was held not to apply: ‘‘ If contraband is at once 
traced and captured on its way to enemy territory, 
a Court of Prize will not embark upon inquiries as 
to what will, or to speak more strictly, what may 
ultimately become of it. Captors would be unduly 
puzzled or hampered in their action if they had 


2 The Jonge Margaretha (1799), 1 C. Rob. 189, 194. 
1 The Kim, [1915] P. 215, 249 (cargo of lard to Schaub & Co.). 
2 [1917] P. 79. Cf. The Bonna, (1918) Px 123) 
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to consider what the future history of a dealing 
with the goods might be.’’ ? 


It was likewise held by the German Prize Courts 
that a belligerent’s aim in preventing goods going to 
his opponent would be defeated if he were to confine 
his examination to the actual condition of the cargo 
when seized. <A belligerent was entitled to inquire 
also as to what will happen after the raw material 
had been turned into the manufactured state.* And 
the burden les on claimants to prove that not only 
the raw material, but also the manufactured article 
produced therefrom, would not reach the enemy terri- 
tory. In the absence of such positive proof, the goods 
must be condemned.° 


§ 167. Destination to the enemy country is 
not, as we have already seen, sufficient to con- 
stitute contraband. It is, further, necessary that 
the goods should be susceptible of a belligerent 
use, in the wide meaning which present develop- 
ments have given to that term. It is not only the 
particular kind of the article which is of import- 
ance. What may be lacking in the kind, may be 
supplemented by inferences as to its affectation 
or possession. When once it is established that 
the goods are on their way to enemy territory, 
Prize Tribunals have claimed the right to examine 
whether belligerent use could not be inferred from 
the fact that the articles were consigned to a base 
of supply of the enemy Government or were liable 


3 The Aael Johnson, [1917] P. 234, 242, and [1921] 6 Ll. il. R. 


85. 
4 Supreme Prize Court in The Norden, [1918] G. A. I., 1919- 


1920, 58. A, 5 
5 Kiel Prize Court in The Atlas, [1919] ibid., 1924, 252. 
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to come under its control when they reached the 
enemy country. 


§ 168. In the period preceding the Great 
War, considerable importance was attached in 
this connection to the nature or quality of the 
enemy port to which the goods were destined. 
Lord Stowell said in The Jonge Margaretha,® that 
this was not an irrational test; if the port was a 
general commercial port, it should be understood 
that the articles were going for civil use, although 
occasionally a frigate or other ship of war might 
be constructed in that port. On the contrary, if 
the great predominant character of a port was that 
of a port of naval military equipment, it should 
be intended that the articles were going for 
military use, although merchant ships might resort 
to the same place and although it was possible that 
the articles, might have been applied to civil 
consumption, 

This distinction between the different nature 
of ports was not, however, adhered to in the war 
of 1914-18. The rule was adopted of regarding 
all enemy ports as being bases of military supply. 
It was thus held by Sir Samuel Evans in The Thai 
that it was irrelevant whether the goods were 
absolute or conditional contraband. If they were 
conditional contraband they were going to 
Hamburg, which was an enemy base.” And in 
The San Jose, he decreed condemnation of the 
cargo on the ground that it was destined for a 


6 (1799), 1 Cy Rob. 18oh 194) 
7 (LOL TA GMS Mt. PO. 229 9930) 


CONTRABAND OF WAR. 


place in Germany, which was either Hamburg or 
was, like Hamburg, used as a base of supply.® 
Nor does. the Court consider itself bound to fix 
the exact port to which the goods are being 
carried. If they are on their way to a military 
base in Germany, it does not matter whether they 
will be consigned to Hamburg, Lubeck or Stettin.® 


Such a big centre of international commerce as 
the Port of London was considered by the German 
Prize Courts to be a place of naval and military 
equipment.* And it is sufficient, in order that con- 
fiscation may pass, that the vessel carrying the goods 
should touch an enemy port before she reaches the 
neutral port. Even if it is proved, as it was proved 
in this case, that the vessel calls at the enemy port 
simply for the purpose of coaling, the result of con- 
demnation follows: The Alerandra.? 

The Italian Prize. Court likewise decided that, 
in the modern circumstances of war, the doctrine 
of “continuous voyage’’ must be indiscriminately 
appled to conditional as well as to absolute con- 
traband.* 

Moreover, although the goods might be really 
destined to a neutral country, this destination may 
be assimilated to hostile destination when the enemy 
Power has organised on the coasts of the neutral 
country bases of supply for its naval forces. This 
was the decision reached by the French Prize Court 
in The Angelike and The Athénes.* And it follows, 


& Judgment of October 16, 1916. Off. Tr. Notes. 

2 The Kim, [1915] P. 215, 281. 

Iie Vedcea. a GIGIING= Ace Us) L916; 153) Tél. Ch whe 
Zuiderzee, [1917] G. A. I., 1925, 208. And The Zeearend, [1917] 
ibid., 1919-1920, 79, declaring Colombo to be an enemy base of 
supply. 
Pee F917] German Supreme Prize Court, J. A. P., 326. Cf. The 
Semantha, [1916] ibid., 144. 

3 The Kyzicos, [1916] G. U., May 24, 1916, No. 122. 

4 [1918] J. O., May 21 and 22, 1918, 4464 and 4491. 
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as a matter of course, that supplies addressed to an 
enemy warship are good prize, even if she might 
be anchored within neutral waters. Further, neutral 
ports may be held for belligerent’ purposes to 
be ‘‘enemy ports’? when, by virtue of international 
conventions, goods can be freely transported from 
the neutral to the enemy ports. A considerable 
number of cargoes apparently bound for Dutch ports 
were thus condemned by the French Prize Courts on 
the ground that, under the Rhine Navigation Con- 
vention of October 17, 1868, articles consigned to 
Holland could, on arrival, transit freely and without 
possibility of any control on the Rhine, and be carried 
to any frontier point of this river, which would mean 
that they might be diverted to Germany.® 


§ 169. One of the direct results, on the other 
hand, of the measures taken by the belligerent 
Powers for ensuring the general control and dis- 
tribution of nearly all the commodities existing 
or imported into their territory, has been to render 
these goods confiscable on the inference that they 
were destined for the use of the enemy Govern- 
ment or its administrations. Such was the 
argument relied upon by Sir Samuel Evans in The 
Kim, and by the French Prize Courts in The 
Sibilla and The Harrovian.” It is interesting to 
note that this argument bears a striking resem- 
blance to that advanced, as far back as 1793, in 
the British Memorandum to neutrals: ‘* The 
enemy Government has taken control of the corn 


5 The Hollandia, [1921] ibid., May 19, 1922, 5278. 

6 The Hir, [1915] ibid., June 15, 1915, 3517; The Banda, ibid., 
August 18, 1915, 5789, affirmed on appeal [1922], ibid., May 17, 
1922, 5189. ; 

7 [1916] (No. 2), J. O., March 18, 1916, 21382; [1921] sbid., 
oes 5, 1921, 5498, and The Oscar IJ., [1920] ibid., June 18, 1920, 
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supplies, and thus the trade is no longer to be 
regarded ag a private mercantile speculation, but 
as the immediate operation of the very persons 
who have declared war.’’ * 

§ 170. In the result, the view which has pre- Suppression 
vailed of considering all goods on their way to are 
enemy ports as destined to military or naval bases ae ie 
of supply, or else as intended to come under the taband. 
control of the enemy Government, has virtually 
abolished all distinction between absolute and con- 
ditional contraband. The Command Paper of the 
Foreign Office of April 13, 1916, explicitly 
acknowledges the complete suppression of any 
such discrimination, and although the terminology 
of absolute and conditional contraband continued 
to be used down to the very end of the war in 
the various Proclamations containing the hst of 
contraband articles, this classification was of no 
practical importance. Portugal by a Decree of 
August 14, 1916, and Italy by the naval code of 
1917, have also put an end to the old distinction 
between absolute and relative contraband.® On 
the other hand, the lists of contraband goods have 
so much increased under modern conditions of 
warfare (and it is within the power of the captor 
to add to such lists new articles from time to time 
during the continuance of hostilities),* as to amount 


8 Mr. Hammond, British Minister, to Mr. Jefferson, U. 8S. 
Secretary of State, September 12, 1793, American State Papers, 
Foreign Relations, Vol. I., p. 240. 

9 Article 45. Cf, also Articles 42 to 53. And Italian Prize 
Court in The Kyzicos, [1916] G. U., May 24, 1916. No, 122. 

1 The Katwyk, [1915] 1 B. & C. P. C. 282. In this respect the Goodsshipped 
date of the declaration of a particular article as contraband is relevant before the 
as the goods cannot be condemned if shipped before the declaration declaration 
or if the declaration had not yet become known at the port of ship- of contraband. 
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to a general prohibition of trade with the enemy. 
Moreover, belligerents have in the war of 1914- 
1918 gone one step further, by asserting that it 
was immaterial whether the goods were destined to 
the civil population or the armed forces of the 
enemy, since the revictualling of the civil popula- 
tion released an equal quantity of other goods to 
the armed forces. This is the principle upon 
which the judgment of their Lordships rested in 
The Hakan: Although the goods might have been 
intended for civilians, the general scarcity of food 
in Germany has made the feeding of the civil 
population a war problem. Even if the military 
or naval forces of Germany are never supplied 
with the particular cargo of salted herrings, their 
rations of bread or meat may well be increased by 
reason of the possibility of supplying salted 
herrings to the civil population.? 


The German Prize Courts invoked the same con- 
sideration in confiscating a cargo of foodstuffs bound 
for Bordeaux on the principle that, in the presence of 
the great scarcity of food prevalent no less in France 
than elsewhere, the French Government would have 
taken possession of the goods immediately on their 
arrival at Bordeaux, and would then have used 


ment : The Katwyk, supra, and French Prize Court in The Insulinde, 
[1915] J. O., June 4, 1915, 3600, and The Bergensfjord, [1921] 
ibid., August 25, 1922, 8887; Italian Prize Court in The 
Kyzicos, supra, and German Supreme Prize Court in The Elsa, [1916] 
J. A. P. 56. If a vessel has, however, called thereafter at a port 
where the declaration was known and where the contraband goods 
could have been discharged, the plea of original ignorance is not 
available: French Prize Court in The Karimata, (OLSde Oe 
July 11, 1915, 4717; affirmed [1923] ibid., August 80, 1923, 8506. 

" 2 [1918] A. C. 148,151. Cf. The Esrom, (U9LS 8 aR es Ge 
492. 
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them, at its discretion, for the army or the civil 
population .* 


§ 171. Extended to such terms, the notion 
of contraband means in reality that the belligerent 
has the right to prevent all cargoes from reaching 
the enemy country, on the ground that the supply 
of any kind whatever of goods enables his 
adversary to sustain or protract the war. The 
general rule from the captor’s point of view has 
been plainly laid down by Sir Samuel Evans: 
It is essential in considering the law of contraband, 
in its relation both to ships and goods, to bear in 
mind that the principle upon which it is founded 
is that it must be allowed to belligerents to use 
their maritime powers to interfere to some extent 
and indeed, as has been established, to a con- 
siderable extent, with the commerce of neutral 
countries in order to prevent goods being conveyed 
to the enemy which might enable or help the 
enemy to prolong or carry on a war with success." 


It is the same wide application of belligerent 
use that the Italian and German Prize Courts gave 
to consignments intended for the enemy country. 1 
was held by the former in The Kyzicos that the Court 
was not bound to limit the words “‘ adapted to military 
use’’ to a specifical adaptation, but was justified im 
taking a broad view, viz., the possibility of a oeneric 


3 The Niobe, [1917] (Hamburg Prize Court) Gs Neth out, SIOZ 
And Supreme Court in The Batavier V., [1916] J. A. P. 90. : 

4 The Hakan, [1916] P. 266, 272. Cf. Lord Merrivale in The 
Wilhelmina (No. 2), [1925] 22 Ll. L. R. 150. This view had already 
been laid down as early as 1753 in the Report of the Committee 
on the Silesian Ioan Controversy, Collectanea Juridica, Vol. I., 
p. 1388. 
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adaptation in the extensive sense which the conditions 
of the belligerent parties and of modern war gave to 
that expression.* And by the German Supreme Court 
in The Batavier \V. that the proof which was required 
before any cargo could be released was that it would 
not be used for any hostile purpose whatever in the 
normal order of things and according to the a 
arising from the actual circumstances of the war.® 


§ 172. As a further protection of their 
belligerent interests, captors have claimed the 
right to throw upon neutral owners the onus of 
proving that their goods were not destined to the 
enemy territory. The basis on which this right 
was made to rest is set out by their Lordships in 
The Louisiana: The neutral trader is not in the 
position of a person charged with a criminal 
offence and presumed to be innocent unless his 
guilt is established beyond reasonable doubt. He 
comes before the Prize Court to show that there 
was no reasonable suspicion justifying the seizure 
or to displace such reasonable suspicion as, in 
fact, exists. The State of the captors is necessarily 
unable to investigate the relations between the 
neutral trader and his correspondents in enemy or 
neutral countries, but the neutral trader is or ought 
to be in a position to explain doubtful points.” 

And it is only a positive and affirmative 
evidence which will satisfy the captors’ tribunals. 
The onus is not discharged by the claimant 


5 [1916] G. U., May 24, 1916, No. 122. 

6 [1916] J. A. P. 90. 
7 [1918] A. C. 461, 464; see also The Kronprinsessan Margareta, 
[1921] 1 A. C. 486; The Norne, [1921] 1 A. C. 765; The Falk, 
[1921] 6 Li. L. R. 508. 
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establishing that the goods are consigned to a 
neutral country. He must, further, prove that 
the articles will not find their way, in one manner 
or another, into the enemy territory after they 
have been imported into the neutral country. The 
inference of ultimate enemy destination must be 


displaced by strong and conclusive proofs. 


§ 173. The fact that the neutral country to 
which the articles are consigned has forbidden 
their export to enemy territory is not, as a general 
rule, deemed enough to rebut the burden lying 
upon claimants. In referring to the municipal 
laws of Denmark and Sweden which prohibited 
the export of fodder stuffs from their territories, 
the Board said in The Louisiana * that it was not 
clear that this prohibition included transhipments 
at Danish and Swedish ports, or that licences for 
export were not readily granted by the Danish or 
Swedish authorities, at any rate if the stuffs in 
question were not really needed for home con- 
sumption. The experience of the war had shown 
that the laws referred to, however stringent, could 


be evaded. 


A different effect was attached by the French Prize 
Courts to legislation passed by neutral Governments 
prohibiting the exportation of certain commodities 
from their territories. It was held in The Apollonia 
that a cargo of skins shipped to Italy could not 
legitimately be considered contraband of war, since 
the Italian Government had, by two decrees dated 
respectively August 6 and November 13, 1914, for- 


8 [1918] A. C. 461. 
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bidden the export from Italy of skins and hides.® 
The same apphed to goods despatched to Switzerland, 
it having been proved in evidence that the Swiss 
Government had taken measures preventing the export 
from its territory of cargoes similar in kind to those 
before the Court.* 

An identical decision was also rendered by the 
German Supreme Court in The Brage? and The 
Mjélner.2 It was held in both of these cases that 
the prohibition of export enacted by Sweden was in 
itself sufficient to rebut the presumption of hostile 
destination. In the subsequent cases, however, of 
The Pomona* and The Atlas,> the same Court held 
that the measures taken by the Dutch Government 
to forbid the export of the cargoes concerned were not 
enough, as the contingency must be reckoned with 
that, in spite of the existing prohibition, the Dutch 
authorities might make an exception in specified cases. 
It is obvious that the German Court allowed itself 
to be influenced by political considerations in deli- 
vering two sets of contradictory judgments. 


§ 174. The burden thrown upon claimants 
was not, further, displaced by the evidence that 
the goods would be offered for sale by auction 
immediately on their arrival in the neutral port.® 


§ 175. Nor was such onus discharged by the 
fact that the cargo was consigned to bodies or 
trusts in the neutral States endowed with varying 


© [1915] J. O., July 12, 1915, 4740. 

1 The Rioja (No, 2), [1915] ibid., December 2, 1915, 8778. The 
Sibilla, [1915] ibid., January 22, 1916, 593. 

2) (1007) Je Ay Be Uae 
[1917] ibid., 820. 
[1918] G. A. I., 1924, 288. 
[1918] ibid., 252. 
_& The Norne, (1921] 1 A. C, 765, 771. And German Suprenie 
Prize Court in The Medea. [1916] G. A. I., 1916, 161. . 


aca Ww 


CONTRABAND OF WAR. 


degrees of official character and affording serious 
guarantees of rehabilty, such as the ‘‘ Danish 
Merchants Guild,’’ the ‘“‘ Société Suisse de Sur- 
veillance,’’ and the ‘‘ Netherlands Oversea Trust.”’ 
The British Courts took the view that such con- 
signments were not conclusive in the matter, as 
the control established by the trusts might be 
evaded by unscrupulous merchants and_ the 
articles transferred in some way to enemy 
countries: The Noorderdik;’ The Orion;® The 
Frisia.® 


Acting on similar principles, the French Prize 
Court confiscated the cargo in The Kirkoswald, and 
rejected the plea of the Société Suisse de Surveillance 
that goods addressed to it ought to be accorded 
immunity from capture. It was held by the Court 
that the right of seizure is an attribute of sovereignty, 
and, in the absence of an express declaration, can 
never be presumed to have been waived by the belli- 
gerent captor. There was nothing in the instruments 
creating this trust which could be read as implying 
that the French Government had renounced in its 
favour the belligerent right of seizure and condemna- 
tion of cargoes intended for the enemy territory .* 


§ 176. In some cases a neutral claimant was 
placed in the difficult position of either violating 
his country’s municipal laws or else incurring the 
risk of having his goods condemned for his failure 
to supply the necessary evidence. Thus the 


7 Judgment of Sir Samuel Bvans, June 11, 1907) Oi. ele: 
Notes. 

8 [1921] 6 Ll. Li. R. 207. 

© [1921] 8 ibid., 405, and The Noordam, [1919] P. 57. 

1 [1918] J. O., August-21, 1918, 7389, affirmed [1920] ibid., 
September 24, 1920, 14101. 
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Swedish War Trade Law of April, 1916, imposed 
severe penalties on all Swedish subjects disclosing 
information as to their business transactions or 
producing their trading books in the Courts of the 
belligerents. As was natural, Prize Courts refused 
to admit any binding effect to such national laws 
on the ground, as stated by their Lordships in The 
Consul Corfitzon? and The  Kronprinzessin 
Victoria,* that it was impossible for a Court of Prize, 
an international tribunal, to allow its investigation 
of the truth of the matters brought before 
it to be limited by the restrictions of the municipal 
law affecting one of the parties to the proceedings. 


§ 177. Side by side with the onus thrown 
upon claimants, Prize Courts have, during the last 
war, built up, for their own guidance, a general 
set of presumptions of hostile destination. Such 
presumptions were not, of course, irrebuttable, but 
they constituted a prima facie case for condemna- 
tion in the absence of positive proof displacing the 
strong inference of enemy destination. The 
following are the principal presumptions so 
applied :— 


§ 178. The reason of enemy presumption in 
the case of shipments “‘ to order ’’ is based on the 
fact that it is comparatively easy for a consignor 
to change the destination of cargoes in accordance 
with his own particular convenience and_ that, 
further, a bill of lading to order may be endorsed 
and transferred from hand to hand, thus leaving 
open the question whether the original consignee 
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will be the same person who will receive the goods 
at the conclusion of the voyage. It was thus held 
by their Lordships in The Louwisiana* that the 
doctrine of continuous voyage could not be 
waived in such instances since the shipper retained 
the control of the cargo and remained free to 
alter its destination as his interests might dictate 
or circumstances might admit. 

To shipments ‘‘ to order ’’ must be assimilated 
all consignments made out to the consignor’s order. 
It was decided in The Kim ® that the fact that the 
goods were consigned to the shipper’s order was an 
evidence of suspicion in considering the question 
whether the articles had a hostile ultimate destina- 
tion. The same conclusion is arrived at when the 
bills of lading are made out to branches or agents of 
the shippers, as this circumstance ‘* does not make 
any material difference.’’ © 

On the other hand, a consignment to a named 
person does not exclude the presumption of enemy 
destination when the consignee is only an apparent 
or dummy consignee, acting as intermediary or 
conduit pipe for the real buyers. The rule was 
laid down by Sir Samuel Evans in The Sydland 
that the named consignee must be a real and 
genuine consignee in the business and commercial 
sense. The fact that a person who happens to be 
in existence is named, if he be merely a nominee 
without any interest is not enough.” ‘Their 


4 [1918] A. C. 261. 

5 [1915] P. 215. 

6 Tbid. 

ve Haig || 32s font, Cf. The Stella, January 22, 1917. Off. Mie 
Notes. 
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c 


Lordships’ opinion was similarly that the “‘ named 


consignee ’? must mean some person other than 
the consignor to whom the consignor parted with 
the real control of the goods.’’ ® 


The same interpretation as to the effect of ship- 
ments ‘‘to order’? was adopted by the French,® 
Russian,* German,? Italian,* and Austrian* Prize 
Courts. There was, however, an unwarrantable exten- 
sion of this doctrine by the German tribunals in 
The Blommersdijk, where all consignments to the 
Netherlands Oversea Trust were assimilated to ship- 
ments “to order’’ on the unjustifiable ground that 
this body was strongly under the influence of the 
British Government, and that the cargoes could be 
diverted to the United Kingdom, in spite of any 
protest which might be made by Holland.® 

As regards the named consignees, the view of the 
French Prize Court was that they must be the real and 
genuine consignees, so that goods nominally sent to 
named purchasers in Switzerland, who were acting 
for the account of hidden German buyers, must be 
condemned.® 

In the opinion also of the German Supreme Court, 
an agent cannot be regarded as a real consignee, as 
he is not the person who receives the goods on 


8 The Louisiana, [1918] A. C. 461, 471; The Urna, [1920] A. C. 
899. Cf. Order in Council of October 29, 1914. ; 

9 The Fortuna, [1915] J. O., June 14, 1915, 3908: affirmed [1917] 
ibid., April 27, 1917, 3362; The Canellopoulos, [1917] ibid., March 24, 
1917, 2358. 

1 Sebastopol Prize Court in The Amalia, October 31, 1915, Rep. 
Fry Libr. 

2 The Lupus, [1917] Supreme Court, G. A. I., 1917, 260. 

3 The Ismine, [1917] G. U., May 12, 1917, No. 119. 

4 Pola Prize Court in The Zarifis, [1917] N. V. B., LOLT, No; 14: 

5 [1917] Hamburg Prize Court, G. A. I., 1917, 245, and Kiel 
Prize Court in The Pomona, [1917] ibid., 1919-1920, 63. 

6 The Mar Mediterraneo, [1917] J. O., August 28, 1917, 6740: 
The Cadorna, [1920] ibid., August 28, 1920, 12625, affirmed, [1925] 
ibid., Sept. 2, 1925, 8625. 
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their arrival at their destination, but is only an 
intermediary.” 


§ 179. One of the elementary principles of 
prize law is that claimants must make a frank and 
straightforward statement of their exact know- 
ledge with respect to the real destination of the 
goods. This rule was upheld as long ago as 1779 
by Sir James Marriott in La Prosperité: If 
parties equivocate or do not make oath in their 
own person, or produce those material documents 
which clearly did exist on board, or must be now 
in their hands, it is unnecessary to inquire what 
the nature of those acquittances was, for it must 
be presumed that they were made out for the 
enemy and his property; otherwise why conceal 
or subduct them?* It is interesting to compare 
with this judgment the decision of Sir Samuel 
Evans in The Granfos: If neutrals do make a 
claim in this Court they must come here as honest 
men, and their claim will be investigated with the 
utmost fairness. They cannot complain if the 
fact is weighed against them in the scale that they 
took part in trying to disguise from people whom 
it might concern, and from the Court itself ulti- 
mately, the real facts, as in this case, by pretend- 
ing that the real consignors were neutral persons 
and not an enemy firm.? The Court will conse- 
quently disallow a claim for the release of cargo 
when claimants wilfully withhold material docu- 


7 The Vega, [1916]; The Goethe, [1916]; The Laila, [1916] 
Ale INg 12, (G45 (Oh navel HN. 

8 Hay & Marriott, 295, 301. 

© June 5, 1916, Off. Tr. Notes. Cf. The Gelria, May 17, 1916, 
ibid. 
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ments in their possession or control, or other 
evidence which it is within their power to produce.* 


A similar disallowance of claim was decreed by 
the French Prize Court in The Lllispontos.? The 
Court, however, will not confiscate a cargo when the 
claimants are unable, owing to circumstances beyond 
their control, to furnish the required evidence. The 
case presented itself in The Anatoli, where it was 
proved that all the documents relating to the goods had 
been destroyed by a fire which had broken out at the 
French Legation in Athens.? 

The same view as to the non-production of docu- 
mentary evidence was taken by the Italian Prize Court 
in The Evangelistria or Donatos, the cargo being 
condemned, as it was travelling without a bill of 
lading and the ship’s papers did not indicate the 
consignee.* And the Court will only take into con- 
sideration bills of lading which are duly signed by 
the shipper. The absence of signature on the docu- 
ments exhibited deprives them of any validity, so 
far as the Prize Court is concerned.°® 


§ 180. The legal position of claimants before 
Prize Courts is aggravated in the ease of fraudulent 
concealment or the production of false papers. 
In The Lyngenfjord a cargo shipped from New 
York to Scandinavian countries was described in 
the bills of lading and manifest of cargo as coffee, 
but was found to contain raw rubber covered with 


1 The Kankakee, [1918] 8 L. R. P. C. 74, affirmed [1920] ibid., 
lll. And Privy Council in The Carolina (No. 8), July 23, 1920, 
Off. Tr. Notes; The Hellig Olav, [1919] A. C. 526; The United 
States (No. 2), [1921] 3 B. & G. P. GC. 843. 

2 [1916] J. O., December 18, 1916, 10883. Cf. The Atlas, 
[1915] ibid., September 3, 1915, 6210. 

3°[1917] ibid., August 23, 1917, 6741. 

4G. U., April 19, 1917, No. 92. 

5 The Kyzicos, [1916] ibid,, May 24, 1916, No. 122. 
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coffee, and was accordingly condemned by Sir 
Samuel Evans because an ‘‘ obvious trick had been 
practised in an attempt to get rubber into the 
enemy country.’’*® On the same principle, false 
papers made out for the purpose of deceiving 
possible captors invalidate, prima facie, a claim.” 
And it makes no difference whether the assertion 
of a false claim is put forward by the owners them- 
selves or by their agents or other persons acting 
in contrivance with them.® 


In the opinion also of the French Prize Court, 
any endeavour to conceal, by false appearances, the 
real nature of the goods affords sufficient presumption 
of enemy destination. Two instances may here be 
given of such presumptions, In the first case, a cargo 
of terebinthine essence on board the Lioja was con- 
demned, as it was described in the bills of lading 
as “liquid black colour.’’® In the second case, a 
consignment of revolvers shipped to Switzerland in 
the Barcelo was similarly declared good prize, as the 
consignors had attempted to hide the goods in 
apparently innocent parcels.* 


§ 181. There is likewise a reasonable infer- 
ence of enemy destination when the shippers or 
consignees are closely associated with enemy 
agents or with the enemy Government, or when 
their commercial operations are intimately con- 


S 10(6i 6 lua kh. PCa lib. Ci, The Flora, Octobers12, 1917; 
Off. Tr. Notes. 

7 The Aawel Johnson, [1917] P. 234, following Lord Stowell in 
The Henrom (1799), 2 C. Rob. 1; The Rosalie and Betty (1800), 
ibid., 343; The Richmond (1804), 5 ibid., 325. 

8 The Sydland [1917] P. 161n. Cf. the United States Supreme 
Court in The Amiable Isabella (1821), 6 Wheaton 1, 78. 

9 [1915] J. O., December 1, 1915, 8746. 

1 [1915] ibid., August 22, 1915, 5913. 
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nected with, or dependent upon, trade organisa- 
tions established in hostile territory. Thus Sir 
Samuel Evans ordered confiscation of the cargo on 
board The Tysla? on the ground that it had been 
sent to people who were, according to the evidence 
before him, agents of the German Government, 
and conduit pipes for the transmission of goods 
to Germany. 


The views of the French Prize Courts on this 
subject were in accord with the British judgments. 
In The Peloponesos a consignment of moneys sent to 
a trading company at Cavalla, Greece, was condemned 
because it was notorious that its president was acting 
as agent for the enemy State.* In The Thessalia* 
and The Epaminondas® the Court decided that, as it 
had been proved in evidence that both the shippers 
and the consignees were in constant relations with 
the enemy Powers and were supplying them regu- 
larly with contraband articles, the goods must be 
confiscated. 

Similar rules were applied by the German 
Supreme Prize Court in The Balduin,® and by the 
Pola Prize Court in The Fiore del Mare.” 


There is also a strong presumption of hostile 
destination when the consignors or consignees are 


21916] 5 L. R. P. C. 483. Cf. The Hollandia, [1920] 5 
Li. L. R. 205, and Prize Court for Cape Town in The Craigisla, 
October 20, 1915, Transcript. 

3 [1916] J. O. November 27, 1916, 10316. Cf. The Begona VI., 
[1918] ibid., December 27, 1918, 11170; affirmed, [1923] R. G. D. I. 
(1923), p. 86, Docs. 

4 [1918] J. O., October 14, 1918, 8944; affirmed, [1921] ibid., 
September 27, 1921, 11180. 

5 [1918] ibid., December 21, 1918, 10984; affirmed, [1921] ibid., 
September 27, 1921, 111380; and The Achilleus [1915] ibid., Novem- 
ber 28, 1915, 8658. 
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on the “‘ Black Lists ’’?: Sir Samuel Evans in The 
Stanton,® and French Prize Court in The Nuevo 
Ampurdanas,® and The Almazora.* 


§ 182. The ease with which in the circum- 
stances of the modern development of all kinds of 
transport, goods imported into a neutral country 
can find their way to the enemy territory, induced 
the Allies to adopt a rationing policy under which 
such imports were limited by the average pre-war 
quantities. In cases where shipments to neutral 
countries adjacent to enemy States were found to 
exceed considerably the statistical limits, a strong 
inference was established that they had a hostile 
destination. Lord Sterndale in The Urna con- 
demned a cargo of dried fruits sent to Denmark 
as the imports into this country in the year of 
seizure were nearly three times higher than the 
annual average before the war, and the claimants 
had not rebutted the onus which lay upon them to 
prove that the goods were not going to the enemy.” 
And the Privy Council held in The Baron Styjern- 
blad* that, as the imports of cocoa beans to 
Sweden showed a tenfold increase, it was impos- 
sible to avoid suspicion or to predicate with regard 
to any particular shipment that a considerable 
portion thereof was not destined to find its way to 
Germany. ‘The Court was therefore entitled to 
call for further inquiry and the captors were not 


& June 23, 1917; Off. Tr. Notes. Cf. The Hakan, [1918] A. C. 
148. 

9 [1918] J. O., December 25, 1918, 111383; affirmed, [1922] ibid., 
March 14, 1922, 2918. 

1 [1919] ibid., April 20, 1919, 4177. 

2 April 14, 1919; Off. Tr. Notes; affirmed, [1920] A. C. 899. 

3 [1918] A. C. 173. 
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liable for damages in respect of the seizure of the 
goods. 


The same presumption of enemy destination was 
inferred by the French Prize Court in the case of 
a cargo of wine consigned to Denmark, when, 
according to statistical evidence, the importations of 
wine into this neutral country, in the year under 
review, exceeded by eight times the normal pre-war 
quantity.* 


§ 183. A survey of the decisions delivered 
by the Prize Courts during the war of 1914-18 
cannot but lead to the conclusion that the concep- 
tion of contraband as it existed previously to that 
war was based on assumptions which did not fully 
take in consideration the military, economic or 
scientific developments of the times. It 1s conse- 
quently no wonder that the rules prescribed by 
The Hague Conventions and the Declaration of 
London could not, and did not, stand the test of 
war. They were mainly framed on the basis of 
old principles existing at a time when belligerents 
were obliged to have all cargoes carried directly 
to them, as it was difficult or impracticable to get 
any supplies from neighbouring neutral countries. 
The introduction of steamers and railways have 
now given belligerent Powers facilities of import- 
ing goods through adjacent countries as freely and 
as easily as if the supphes were sent directly to 
their own territory. It is therefore impossible to 
demand from any belligerent that he should refrain 
from interfering with such trade simply because 


4 The Tiber, [1918] J. O., May 17, 1918, 4356. 
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it is consigned to a neutral port. On the other 
hand, lists of contraband goods do not answer any 
useful purpose if a captor is given the right to add 
therein new articles from time to time. More- 
over, there is now hardly a commodity which can- 
not be claimed to be useful in war, and hardly any 
trade which in the modern sense does not influence 
the carrying on and prosecution of war, and, either 
economically or militarily, is not conducive to the 
advantage of one belligerent and the consequent 
disadvantage of his opponent. It is submitted that 
it is a grave mistake to frame legal principles on 
general propositions which do not correspond with 
actual realities, and the strict observance of which 
cannot be exacted when subjected to the strain 
of modern warfare. 

The whole law of contraband must therefore 
be revised and rewritten on the basis of facts as 
they now exist. The question as it presents itself 
is either to abolish the theory of contraband 
altogether and leave unfettered the carriage of 
all goods by neutrals to belligerents, or else to 
allow belligerents the right of forbidding neutrals 
from supplying the enemy with what enables him 
better to sustain or pursue the war. It is idle to 
disguise the fact that in the circumstances under 
which hostilities are now waged, an effective pro- 
tection implies the general prohibition of trade 
between neutrals and the enemy, whilst the real 
criterion of free or prohibited articles rests on the 
fundamental principle of their ultimate destina- 
tion. If it is admitted that a belligerent is entitled 
to prevent goods reaching his enemy which are 
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susceptible of aiding the prosecution of the war, 
he must be given the right to distinguish between 
articles intended for consumption in the neutral 
country, which he must permit to pass freely, and 
those articles which are ultimately destined for 
the enemy territory which he is entitled to stop. 

It is, of course, necessary to point out that the 
above considerations apply to wars carried out 
under the conditions which prevailed in 1914-18, 
when practically the whole population of the 
belligerent countries was in arms, organised for 
warfare, and able to contribute materially to the 
national resources. In wars where a distinct 
separation can be drawn between combatants and 
non-combatants, and between goods destined to 
the armed forces of the belligerent Powers and 
those intended for civil use, the classification of 
absolute and conditional contraband remains valid 
and must be maintained. 


EFFECT OF CONTRABAND ON INNOCENT GOODS. 


§ 184. By British practice, contraband 
articles are considered to be of an infectious 
nature, contaminating innocent goods—goods 
which are neither contraband nor of enemy 
character—belonging to the same owner and found 
in the same vessel. 

The origin of the practice is obscure. Some 
Proclamations contained in Rymer’s Foedera lead 
to the conclusion that the rule was originated by 
the English Cabinet during the wars of the seven- 
teenth century. It was expressly embodied in the 
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Treaty of Utrecht, 1713, and approved of by 
Bynkershoek ° and Zouche.® Lord Stowell took it 
up during the Napoleonic wars,’ and both the 
United States and Japan subsequently adopted it.* 


The principle has been adversely commented upon 
by continental jurists,® and was not followed by their 
Prize Courts until Article 42 of the Declaration of 
London duly sanctioned the controverted practice. 

As the theory of infection was, however, solely 
based on the Declaration of London,’ continental 
countries refused to give any operation to the rule 
when the Declaration was withdrawn. It was thus 
held by the French Prize Court in The Frederick VIII. 
that, in accordance with the old and well-established 
principle of international law, and particularly with 
the provisions of the Declaration of Paris, 1856, goods 
which do not constitute contraband of war and are 
seized on board neutral vessels cannot be confiscated, 
even though they might belong to the owner of the 
contraband articles and are carried in the same vessel.” 


5 Questionum juris publici libri duo (1767), unibag deeeccapameilea, 
pp. 214 sq. 

6 Juris et Judicit Fecialis (1650), Par. 2, § 8, quest. 13, p. 182. 
See also Hiibner, De la saisie des batiments neutres (1759), Vol. II., 

796. 
‘3 7 The Staadt Embden (1798), 1 C. Rob. 26; The Sarah Christina 
(1799), ibid., 2837; The Jonge Tobias (1799), ibid., 329; The Eleonora 
Whilelmina (1807), 6 ibid, 381, 334. 

8 United States Supreme Court in Carrington v. Merchants’ 
Insurance Co. (1834), 8 Peters, 495, 519; The Peterhoff (1866), 5 Wall. 
28, 59. 

2 Ortolan, Reégles internationales et diplomatie de la mer (4¢€ 
ed. 1864), Vol. II., p. 198; Hautefeuille, Des droits et des devoirs 
des neutres en temps de guerre maritime (1858), Vol. III., p. 233; 
Gessner, Le droit des neutres sur mer (1865), p. 127; Bluntschh, 
Droit International codifié (1874), § 806, p. 452. 

1 French Prize Court in The Oscar IT., [1920] J. O., June 13, 
1920, 8430, and The New Sweden, [1921] ibid., August 28, 1922, 
8995; Italian Prize Court in The Kyzicos, [1916] G. U., May 24, 
1916, No. 122; German Supreme Prize Court in The Kediri, [1919] 
G. A. I., 1919-1920, 97. 

2 [1921] J. O., May 19, 1922, 5277. 
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There is no doubt that the origin of the theory 
of infection was intimately associated with the 
notion of culpability and punishment framed at a 
time when all business was conducted personally by 
merchants themselves. But transactions of com- 
merce have in them now very little of the element 
of personal intention out of which questions of 
mens rea naturally arise.* Moreover, the concep- 
tion of criminal offence or penalty is no longer 
connected with the law of contraband.* It is 
therefore clear that the theory of infection has 
outgrown modern trade and modern legal prin- 
ciples, and ought to be abandoned. In spite of 
these _ considerations, British Prize Courts 
refused to depart, during the war of 1914-18, 
from old precedents, as they considered them- 
selves bound by the decisions of their predecessors 
which, ‘‘ consistent as they were, it was too late 
to overrule and impracticable to distinguish.’’® 
The main argument of the Judicial Committee in 
favour of the maintenance of the existing law was 
that changes in mercantile practice could not 
supersede the settled rules of prize. It was true 
that in the long intervals of peace between war and 
war, commerce flourished and commercial custom 
and modes of business changed and developed 
while the law of prize was in abeyance, but mer- 
chants had no power to alter or affect that law, 
nor had prize Courts any discretion or authority 


3 Sir Henry Duke (now Lord Merrivale), Mens rea in prize 
law, Transactions of the Grotius Society, vol. 6 (1921), p. 104. 

4 The Louisiana, [1918] A. C. 461. 

5 The Kronprinsessan Margareta, [1921] 1 A. C. 486, 495. cf. 
Sir Samuel Evans in The Texas, January 16, 1918, and The Atna, 
May 16, 1918, Off. Tr. Notes. 
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to abrogate settled and binding rules on the ground 
that their application was inconvenient or incon- 
sistent with the smooth and regular working of 
modern commerce.® 


§ 185. The theory of infection concerns 
strictly the ownership of the goods, and it is 
‘“common ’’ ownership which leads to the con- 
demnation of the innocent cargo. Confiscation is 
an incident. of the owner’s position. It is not an 
incident of the quality or nature of the goods. 
‘“'This consideration operates in two ways. It 
fixes the critical moment at the time of seizure and 
makes liability to condemnation depend on the 
facts as they are then found to be; but it also 
establishes that by those facts the claimant must 
Btandsortalle « 

Their Lordships in this case repudiated any 
suggestion which made the doctrine of infection 
rest on the personal culpability or complicity of 
the owner of the cargoes, and held that excusable 
ignorance on the part of the owner was irrelevant 
and did not prevent condemnation of the innocent 
goods. It is difficult to see, however, on what 
other justification, except that of punishment, the 
theory of infection can be made to depend. The 
only two grounds on which a captor is entitled to 
confiscate goods belonging to neutrals are (a) either 
because the neutral is supplying the enemy with 
what enables him better to carry on the war; or 
(b) as a punishment inflicted in respect of a wrong 


6 The Kronprinsessan Margareta, [1921] 1 A. C. 486, 505. Cf. 
The Odessa, [1916] 1 A. C. 145. 
7 The Kronprinsessan Margareta, supra. 
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done by the neutral to the captor’s belligerent 
rights. The first ground is inapplicable since the 
articles are admittedly innocent. The doctrine of 
infection, if it can be justified at all, must therefore 
be based on a notion of penalty on the owner of 
the imnocent goods for his having attempted to 
carry contraband, and as a deterrent. An 
essential element in the legal conception of 
culpability is knowledge, so that an excusable 
ignorance on the part of the owner of the contra- 
band nature of the cargo carried should be a com- 
plete answer to the captor’s claim for condemnation 
of the innocent goods. Such knowledge, as we 
shall presently see, is required under English 
practice before the vessel carrying a contraband 
cargo can be confiscated, and it would therefore 
appear reasonable that the same condition should 
be applied to the theory of infection. 


EFFECT ON NEUTRAL VESSELS OF THE CARRIAGE 
OF CONTRABAND. 


§ 186. It was Lord Stowell who introduced 
in prize Jaw the rule that forfeiture of the 
vessel can only follow upon proof of knowledge 
by the shipowner of the contraband nature of the 
cargo. The true test of liability to capture was, 
in Lord Stowell’s view, the state of mind of the 
neutral claimant: The Ringende Jacob®: The 
Neutralitet.® 

The Declaration of London preferred to rest 
the principle of confiscation not on the knowledge 


8 (1798), 1 C. Rob. 89. 9 (1801), 3 ibid. 295, 
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of the owner but on the relative proportion of 
contraband to the whole cargo. The ship is 
involved in all cases where she carries contraband 
goods which either in value, weight, quantity or 
freight, exceed half of the whole cargo (Art. 40). 

It was this rule that the Prize Court of Santa 
Lucia adopted in The Lorenzo,* where it was held 
that the absence of complicity on the part of the 
owners did not exempt the vessel from condemna- 
tion. Sir Samuel Evans’s opinion was also that 
he would have no hesitation in drawing the infer- 
ence derived from the quantity of contraband 
carried that the shipowners had knowledge of the 
nature of the cargo. In his view, the attitude and 
action of the most important maritime States before 
and since 1908 had been such as to justify the 
Prize Court in accepting as forming part of the 
law of nations at the present day the principle 
embodied in the Declaration of London.* In 
The Maracaibo, after extending the practice to 
vessels travelling not to an enemy port but to a 
neutral port, he again restated his opinion that 
knowledge was not necessary: ‘‘ The practical 
rule adopted in The Hakan, of making the quanti- 
tative or qualitative extent of the contraband the 
test, instead of knowledge, avoids the necessity of 
the Court’s embarking upon the very difficult and 
often unsatisfactory inquiry into the state of mind 
or extent of information of the persons con- 
cerned.’’ * 


2 ( 1914) 1 Bow ©. P. C.220. 
2 The Hakan, [1916] P. 266. 
3 [1916] P. 284. Cf. The Kong Inge, May INS, TANS Ohiig bes 


Notes. 


203 


204 


Knowledge of 
the shipowner 
essential in 
English prize 
law. 


A TREATISE ON THE LAW OF PRIZE. 


§ 187. This principle did not prevail. Sir 
Samuel Evans’s decision in The Hakan was not 
overruled by their Lordships. They based, how- 
ever, the forfeiture of the vessel on the evidence 
given that the contraband goods were being carried 
with the full knowledge of the shipowners. Such 
knowledge is an essential condition before any 
liability involving the fate of the ship can arise. 
The rule laid down by the Board is as follows: 
‘* There can be no confiscation of the ship without 
knowledge on the part of the owner, or possibly 
of the charterer or master, of the nature of the 
cargo.’ * The contraband goods carried must 
also constitute ‘“‘a substantial part of the whole 
cargo,’’* which may be interpreted as meaning 
more than half the cargo. 

Sir Samuel’s inference in The Hakan and The 
Maracaibo was that the relaxation of the old 
rigorous principle (which did not require know- 
ledge) effected by Lord Stowell was capable of 
being revived. This inference was rejected by 
their Lordships on the ground that after more than 
a century’s recognition of the necessity of know- 
ledge, the change introduced by Lord Stowell was 
“not a mere revocable waiver ’’ which a single 
sovereign could withdraw.® 

There is, of course, no immunity accorded to 
a shipowner who charters his vessel and does not 
concern himself with the cargo. A neutral ship- 


# [1918] A. C. 148, 155; and The Zamora (No, 2), [1921] 1 A. C. 
801. Cf. Lord Sterndale in The Dirigo, [1919] P. 204, and Lord 
Merrivale in The Kim (No. 2), [1920] P. 319. 

5 The Hakan, {1918] A. C. 148, 156. 

6 The Zamora (No. 2), [1921] Ai C. 801. 
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owner must see to it that his vessel is not being 
used for the purpose of conveying contraband 
goods to one of the belligerents. Feigned or 
deliberate ignorance on his part does not afford 
any protection. Belligerents are entitled to pene- 
trate through a mere affectation or disguise 
assumed by the owners in order to arrive at the 
real state of their minds.” On the other hand, 
where the shipowner himself is innocent, any acts 
done by the charterer against his will and without 
his knowledge will not prejudice his position or 
that of his vessel. So that “‘ even if the charterers 
knew of the contraband carried, their knowledge 
would not affect the owner so as to make the ship 
liable to condemnation.”’ ® 


§ 188. The equitable English principle based on 
knowledge is not, unfortunately, followed on the 
continent, where the mechanical rule has been adopted 
of inquiring only as to the quantity of contraband 
carried by the vessel without any examination as to 
the state of mind of the shipowner. In France, since 
at least the passing by Francis I. of the Reglements 
of 1543 and 1584, the carriage of contraband goods 
subjected the ship to confiscation. A somewhat more 
lenient system was put in practice by the Réglement 
of July 26, 1778, which provided that a vessel could 
only be condemned when at least three-quarters of her 
cargo consisted of contraband goods. It is well known 
that when formally repealing the provisions of the 
Declaration of London, the French Government, in 
conjunction with the British Government, announced 
its intention of observing in all prize proceedings the 


7 The Zamora (No. 2), [1921] A. C. 801. 
8 Tord Sterndale in The Ran, [1919] P. 317. 
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historic and admitted principles of international law 
generally recognised at the time immediately preced- 
ing the summoning of the Naval Conference of 
London.® This meant for France the return to the 
old three-fourths’ doctrine of 1778, but as this propor- 
tion of the cargo did not correspond to the quantitative 
tests fixed by the other leading maritime Powers, 
the decree of July 7, 1916, expressly adopted the half- 
contraband rule. The principle so laid down was 
applied in confiscating the Greek ship, The Zoodochos- 
Pighi, and her full freight of coal.* 

The judgment in The Zoodochos-Pighi is silent as 
regards the knowledge of the shipowner or master of 
the contraband nature of the goods carried, from 
which it is to be implied that the traditional French 
policy has remained unaltered during the Great War, 
and that the transport of the prescribed proportion of 
contraband is in itself sufficient to lead to the con- 
demnation of the vessel. The same practice has been 
followed during the last war by the Italian,? Russian,* 
German,* and Austrian Prize Courts.® It was 
expressly held by the Hamburg Prize Court in The 
Bjorn that as more than half of the cargo consisted of 
contraband, the ship was subject to confiscation, even 
though the master and the owner were unaware that 
the vessel was carrying any contraband at all.6 And 
the criterion for determining the proportion in value 
of the contraband goods on board is their selling price 


8 Maritime Rights Order in Council, 1916 (S. R. & O. 1916, 
I., p. 211), and French Decree of July 7, 1916 (J. O., July 8, 1916, 
6049). 

1 [1916] J. O., November 29, 1916, 10365. 

2 The Kyztcos, [1916] G. U., May 24, 1916, No, 122; The 
Kvangelistria or Donatos, [1917] tbid., April 19, 1917, No. 92. 

3 Sebastopol Prize Court in The Amalia, October 31, 1915, Rep. 
Fry Libr. 

4 Supreme Prize Court in The Midsland, [1917], and The 
Hudtksvall, [1917] J. A. P. 249, 280. 

5 Pola Prize Court in The Kephallonia, [1917] N. V. B. 1917, 
No. 14. 

6 August 13, 1915, Rep. Fry Libr. 
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at the place of seizure. If the cargo is seized at a 
place where no market value exists, such as the high 


seas, it is its value at destination which must be taken 
into account.” 


7 Supreme Court in The Berkelstroom, [1917] G. A. I., 1918, 
1238. 
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CHAPTER VI. 
UNNEUTRAL SERVICE. 


§ 189. Unneutral service implies a_ hostile 
act involving the participation of a neutral in the 
war. The Declaration of London distinguished 
two categories of such services, the first class 
comprising acts of an indirect or non-aggravating 
nature, the effect of which was to make the vessel 
liable to the same treatment as a neutral ship sub- 
ject to condemnation for carriage of contraband ; 
and the second class comprising acts of a direct or 
aggravating nature, the effect of which was to 
assimilate the neutral vessel to an enemy vessel. 
The naval instructions of the United States, 1917, 
adopt this twofold classification, as do also the 
corresponding French and German regulations. 
The British system, on the other hand, does not 
establish any such distinction, and the penalties 
meted out to the neutral ship found guilty of any 
acts of hostile assistance are the same in either 
case. ‘The Italian naval instructions of 1917 have 
also abolished any classification between the two 
categories as being inapplicable in actual practice. 

§ 190. Sir Christopher Robinson in _ his 
Collectanea Maritima states that the right of a 
belligerent to visit neutral ships in order to prevent 
the carriage of his enemy’s ‘‘ advices and direc- 
tions ’’ was admitted as far back as 1636.* Lord 


1 (1801), p. 46. 


UNNEUTRAL SERVICE. 


Stowell’s definition of despatches includes ‘‘ all 
official communications of official persons, on the 
public affairs of the Government.’’? The con- 
veyance of such despatches is an unneutral act 
entailing the confiscation of the vessel together 
with the cargo belonging to the shipowners.* It 
is sufficient for the penalty to attach that the 
despatches should relate to the public business of 
the enemy, be it great or small.* 

The problem of the carriage of warlike 
information by vessels has now lost much of its 
importance owing to the development of telegraphic 
and wireless communications. <A belligerent is, of 
course, entitled to prohibit the use of wireless for 
the transmission of any news in the enemy’s in- 
terest. It was thus held by their Lordships in The 
Edna,’ that communications to enemy warships of 
the movements of British vessels by wireless 
telegraphy was in itself one of the ** gravest of 
offences.”’ 


The Italian Prize Court had also to consider the 
question of the transmission of warlike intelligence to 
the enemy in the case of La Bella Scutarina. This 
Albanian steamer was found to have been engaged 
in supplying stores to enemy submarines and hydro- 
planes and in furnishing them with useful information 
and directions as to the position and routes of Alhed 
warships and merchant vessels. She was consequently 


2 The Caroline (1808), 6 C. Rob. 461, 465. 

3 The Atalanta (1808), ibid. 440, 459; The Zambesi, [1914] 
1B. & C. RP. C. 358. 

4 The Caroline (1808), 6 C. Rob. 461. Cf. Japanese Prize Court 
in The Industrie, [1905] Takahashi, op. cit., p. 782. 

5 [1921] A. C. 735, 745. 
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declared by the Court to have been validly seized and 
confiscated.® 


Mere intention, however, cannot lead to the 
vessel’s condemnation when the achievement is 
frustrated. To hold otherwise would go far to 
make the term ‘‘ unneutral service ’’ a mere name 
and to enhance to a surprising extent the 
consequence hitherto imposed on that form of 
misconduct.” 

On the other hand, ‘‘moral delinquency”’ on the 
part of the owners or charterers is not necessary. 
When once the vessel has been turned de facto 
into an instrument of hostility in the service of the 
enemy Government for the carriage of despatches 
by the act of persons lawfully in charge of her, 
the result of condemnation follows even though 
such persons, as well as the owners and charterers, 
might be innocent.® 


It was also held by the French Prize Court in 7he 
/ieina that the ignorance of the shipowner as to the 
unneutral assistance rendered by his vessel was 
immaterial if, in fact, such assistance had been given.® 


And it makes no difference whether the service 
was rendered by a British vessel or by a neutral 
vessel owing no allegiance to the British Crown.’ 


6 [1916] G. U., May 25, 1916, No. 123. 

7 The Edna, [1921] 1 A. C. 735, 745. Cf. Lord Merrivale in The 
Twee Ambt, [1920] 4 Ll. L. R. 406, 409. 

8 The Zambesi, [1914] Supreme Court of New South Wales in 
Prize, 1B. & OC. P. C. 358. 

9 [1915] J. O., November 7, 1915, 8014; and The Leif Gunder- 
sen, [1918] ibid., January 18, 1919, 709. 

1 The Zambesi, supra. Cf. French Prize Court in The Iro-Maru 
(Allied vessel), [1916] J. O., December 25, 1916, 11101. 
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A case which raised the question of diplomatic 
despatches presented itself before the French Prize 
Court in the last war. The neutral vessel was seized 
whilst on a voyage from Baltimore to Denmark, 
and evidence showed that she had been employed for 
carrying a considerable number of documents ‘sent by 
German diplomatic and consular agents accredited in 
Cuba and Brazil to the Foreign Office at Berlin. 
Diplomatic despatches are, as such, exempted from 
capture *, but as in this case it was found that they 
had been written with a belligerent purpose and that 
a good proportion of them were simply propagandist 
pamphlets in the enemy’s interest, the Court con- 
demned the vessel as guilty of unneutral service.? 


§ 191. The substance of the offence in the 
second group of unneutral assistance relates to the 
conveyance of military persons in the service of 
the enemy State. It signifies nothing whether the 
men so transported are to be put into action on 
an immediate expedition or not.* Further, the 
number of persons carried is an irrelevant circum- 
stance in the considerations on which the principle 
of law on this subject is built. As Lord Stowell 
said in The Orozembo,° to send out one veteran 
general of France to take the command of the 
forces at Batavia might be a much more noxious 
act than the conveyance of a whole regiment. 


§ 192. The fact, however, that a military 
officer in the service of the enemy finds his way 
home in a neutral vessel will not involve the vessel 


2 The Caroline (1808), 6 C. Rob. 461, 466. 

3 The Leif Gundersen, [1918] J. O., January 18, 1919, 709. 
4 The Friendship (1807), 6 C. Rob. 420, 426. 

5 (1807), ibid., 480, 484. 
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The Svithiod. jf he was travelling as an ordinary passenger, as 


The Ilana- 
metal. 


other passengers do, and at his own expense. This 
was the decision of Lord Stowell in The Friend- 
ship,® and the principle so laid down by him was 
followed by the Privy Council in The Svithiod, 
where it was held that the carriage by a neutral ship 
of a German seaman who was going to Germany 
in an entirely private capacity did not constitute 
an unneutral service.” The case belonged to a 
different category, and should be distinguished from 
the cases where the officers of a belligerent State 
had engaged a vessel to perform a_ particular 
service, or had paid for the carriage of particular 
passengers, or where persons, already embodied 
in the service of the belligerent country, were 
being transported upon some purpose of State. 
Although fully impressed with the changed circum- 
stances of naval warfare, their Lordships con- 
sidered it inexpedient to endeavour to alter the law 
as now applicable in a case like the present, where 
the captors had failed to establish any foundation 
in fact justifying the investigation of so important 
a subject. The old principles, therefore, remain 
still binding and unchanged. 

A novel question presented itself during the 
last war as to whether the carriage by a neutral 
vessel of non-combatant enemy subjects escaping 
from an enemy port entailed the condemnation of 
the ship for unneutral service. ‘The Crown’s con- 
tention rested upon the ground that the removal of 


6 (1807), 6 C. Rob. 420, 428. 

7 {1920] A. C. 718, reversing decision of the Prize Court of 
Nova Scotia (unreported). Cf, Sasebo Prize Court in The Christian 
Boles, {1915] Official Gazette, March 8, 1915, No. 773. 
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such persons from an enemy port, which was liable 
to be, and had in fact been subsequently, blockaded, 
constituted an assistance to the enemy, as it 
enabled the defence to be prolonged. The Court 
rejected this contention and decided that the car- 
riage was in itself innocent and unexceptionable. 
There was nothing inconsistent with the duties of 
a neutral in the transport of ordinary passengers to 
or from a belligerent port which had not at the 
time been blockaded.* 


§ 193. As regards the construction to be placed 
upon the words ‘‘ military persons,’’ it is interesting to 
note that the American naval instructions of 1917 
exclude therefrom reservists and other persons who, 
although subject to military duty, had not been 
formally incorporated into military service (Art. 90). 
Such a provision comples with the interpretation given 
on Article 45 of the Declaration of London by the 
General Report of its Drafting Committee. This con- 
struction was, however, repudiated by the French Prize 
Court when the point was raised before it in the case of 
the Spanish steamer The Federico. The vessel was 
seized at sea early in the war whilst being used as a 
transport for numerous German and Austrian nationals 
resident in Spain on their way to join the armies of 
their respective Governments. The Court held that, 
although the individuals on board the vessel had not 
yet been incorporated into the corps to which they 
belonged, they ought to be considered as forming part 
of the armed forces of the belligerent States, and as 
already ‘‘ embodied ’’ in their respective armies. 7'he 
Federico was therefore condemned for unneutral ser- 
vice, as being at the time of her capture engaged on 


® The Hanametal, [1914] 1 B. & C. P. C. 347 (judgment of the 
Supreme Court of Hongkong in Prize). 
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a voyage specially undertaken with a view to the 
conveyance of passengers in the military service of the 
enemy. It is significant that the question was decided 
under Article 45 of the Declaration of London, to 
which, however, an interpretation was given which 
was not only opposed to the official commentary 
thereon, but was also contrary to the plain wording of 
the Article itself. The Court’s justification for this 
departure was based on the argument that, as the 
Declaration had not been ratified by the French 
Government, it constituted a unilateral pact entitling 
the French Tribunals to construe its provisions as 
justice and fairness required.® The soundness of this 
judgment may well be contested. Apart from the 
strange terminology used in describing the Declaration 
as a unilateral pact, Article 45 was binding on France 
as it had been adopted without modification by the 
Decree of August 25, 1914, which had promulgated the 
Declaration of London. 

The Federico had been seized on October 10, 1914, 
and, according to French practice, the legal position 
of the vessel had to be ascertained by the rules then 
in force. Very shortly after the capture of this ship, 
the changed conditions of modern warfare and the 
attitude of the German Government in considering as 
prisoners of war all persons liable to military service, 
induced Great Britain and France to issue instructions 
that all enemy reservists on neutral vessels would be 
made prisoners of war. <A similar policy was followed 
in relation to ships carrying persons on their way to 
their native country to take service in the ranks. 
Thus the new French naval regulations of 1916 sub- 
stituted the words ‘‘ individual passengers incorporated 
in the armed forces of the enemy,’’ in the previous 
regulations of 1912, by the words ‘individual pas- 
sengers called to serve in the armed forces of the 


© [1915] J. O., May 10, 1915, 2995; affirmed, [1916] ibid., 
August 17, 1916, 7505. 
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enemy ”’ (Art. 55). The same system was adopted by 
the Italian instructions of 1917, which render lable 
to condemnation a neutral vessel engaged in the trans- 
port of individuals ‘‘ destined to the enemy armed 
forces.”’ 


§ 194. The third category of unneutral ser- 
vices formed the basis of Lord Stowell’s decision 
in The Rebecca. In his view, a neutral ship 
chartered by the enemy Government for the car- 
riage of an enemy cargo had, by the nature of her 
employment in the voyage, incorporated herself 
into the enemy commercial marine, and_ had 
become, during such employment, an enemy 
vessel.* This judgment was affirmed by the Lords 
of Appeal, and was also followed in subsequent 
decisions. During the course of the Great War the 
Court of Santa Lucia in Prize condemned a Nor- 
wegian steamer which had been sub-chartered to 
a German line and placed under the order of a 
German super-cargo for the purpose of coaling 
German warships.” 


It was likewise held by the German Supreme Prize 
Court that where a neutral ship is sailing on behalf 
of the enemy Government and receives directions from 
the enemy Admiralty, the vessel must be confiscated 
for unneutral service. In this respect, the information 
conveyed by the ship’s chart is of capital importance 
and affords complete proof of the vessel’s voyage.* 


1 (1811), 2 Acton, 119. Cf. the United States Supreme Court 
in The Hart (1865), 3 Wall. 559, 560. 

2 The Thor, [1914] 1 B. & C. P. C. 229; and Sir Samuel 
Evans in The Bangor, [1916] P. 181. Cf. the Japanese case, The 
Quang Nam, [1905] 2 R. & Aj, IB Crea Be ; 

3 The Benquela, July 12,1918, Rep. Fry Libr.; and Pola Prize 
Court in The Halil, [1916] N. V. B., 1916, No. 9. 
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§ 195. Some very interesting cases on unneutral 
service were also considered by the French Prize 
Courts. In The Adelphotis, the Court found that the 
neutral ship was taking part in hostilities by supplying 
petrol to German submarines encountered on her 
voyage from Salonika to Pireus. This finding was 
confirmed by the very abnormal route which the vessel 
was following in deviation from her course and by the 
voids detected in her cargo, for which no satisfactory 
explanation could be given by the crew.* 

Another incriminating circumstance is furnished 
by the fact of the master of the neutral vessel attempt- 
ing to hide the presence of enemy munitions and 
military persons on board.® 

In the next case, that of The Jro-Maru, evidence 
showed that the ship was carrying a German Consul 
accredited to China, who had tried to conceal his 
identity under the cover of a neutral nationality. 
Lord Stowell’s decision in The Madison ® was that the 
vessel should be restored, as an enemy Consul resident 
in a neutral State for the purpose of supporting an 
amicable relation with it was in a privileged position. 
In The Tro-Maru, however, the French captors were 
successful in establishing that the German Consul was 
acting as a Government agent for the transmission of 
belligerent intelligence, and as the vessel had been 
specially chartered for the conveyance of this noxious 
enemy agent, she was condemned.? 


§ 196. The further case of the Spanish vessel 
The Alphonso XIII, raised the question of how far 
spolhation of papers afforded a valid ground for infer- 
ring guilt. It was here proved that the charterer, 


# [1917] J. O., December 18, 1917, 10141. Cf. The Persepolis, 
{ 1916] ibid., March 18, 1916, 2018; The Heina, [1915] ibid., Novem- 


ber 7, 1915, 8014. 
5 The Olympia, [1915] ibid., November 10, 1915, 8096. 
6 (1810), 1 Edw. 224. 
7 [1916] J. O., December 25, 1916, 11101; affirmed, [1919] 


ibid., July 10, 1919, 7116. 
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who had been inscribed as a member of the crew under 
a false. name, threw overboard the ship’s papers 
immediately on the approach of the visiting cruiser. 
Article 3 of the Réglement of July 26, 1778, decrees 
a vessel, whether of neutral or allied nationality, to 
be good prize if it is ascertained that her papers had 
been wilfully cast into the sea or otherwise suppressed 
or destroyed. These facts are sufficiently compromis- 
ing and justify a presumption of guilt unless, by 
application of the Royal Letters Patent, November 18, 
1779, evidence is produced that the destruction of 
papers had not been effected with the express object 
of disguising the enemy control, destination or employ- 
ment of the ship. In the present case there was, on 
the contrary, the strongest proof that the ship’s docu- 
ments had been thrown overboard for the purpose of 
hiding the true nature of the voyage which, under- 
taken as it was in the enemy’s interests for the supply 
of stores, constituted an unneutral service.® 


§ 197. The acceptance by a neutral vessel of a 
belligerent convoy or safe conduct appears in practice 
to be equivalent to the rendering of hostile assistance, 
and as such to expose the ship to condemnation. This 
rule is embodied in the Italian Decree of October 10, 
1918°, which has added a new sub-section (gq) to 
section 54 of the naval instructions of 1917, to the 
effect that a neutral vessel which has received a pass 
by an authority of the enemy State, not recognised by 
an Italian or Allied authority, or has on board other 
documents showing that she is sailing under the 
control or with the consent of the enemy Government, 
is subject to confiscation for unneutral service. The 
decisions of the Austrian Prize Court in the last war 
proceeded also on the assumption that the convoying 


8 [1917] J. O., June 6, 1917, 4422. 
9G. U., November 25, 1918, No. 277. Of. French Decree of 
August 27, 1918. J. O., August 29, 1918, 618; Article 54 of the 


American naval instructions of 1917 and Articles 101 and 102 of the 
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of a neutral ship by the warships of the belligerent 
enemy subjected the vessel to condemnation.* 

The Italian Decree and the Austrian judgments 
are in accord with the established principles of inter- 
national law. Tho same cannot, however, be held to 
be the case with regard to the rules on unneutral 
assistance adopted by Germany during the latter part 
of the Great War. By Ordinance, dated July 16, 
1917,? a neutral ship was declared to be guilty of 
hostile service when she was either chartered by the 
enemy Government or else was sailing in the interest 
of enemy warfare. Navigation in the interest of 
enemy warfare was interpreted by the Ordinance as 
meaning a voyage from or to enemy territory under 
charter to an enemy subject, or to a person residing 
in an enemy State and shown to have acted as agent 
for the enemy Government during the existence of 
hostilities. By a subsequent Ordinance of April 24, 
1918,* the words were further construed to include all 
neutral ships when the State whose flag they carried 
had entered into a tonnage contract with an enemy 
Government, or when the greater part of the merchant 
marine in active service of the neutral State was 
sailing in the interest of countries at war with 
Germany. 

It is submitted that the German measures were 
unjustifiable in law and that they constituted a depar- 
ture from the hitherto accepted rules. <A charter to 
a private person was assimilated to a charter to the 
enemy Government, and a neutral vessel which might 
not have taken part in any hostile service was 
penalised for acts which did not concern her at all 
and over which she had no control. 


§ 198. Speaking generally on the question of 
unneutral assistance, it is well to remember that 


1 Dampfer unbekannten Namens, [1917] N. V. B. 1917, No. 7. 
2 Reichgesetzblatt (1917), 631 
3 [bid. (1918), No. 57. 
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it rests on the fundamental principle of “‘ service ”’ 
given by a neutral ship to the enemy in the prose- 
cution of the war. If such service is rendered 
under compulsion, the real element of assistance 
is missing, and the vessel will not suffer punish- 
ment. It was in fact held by the Supreme Court 
of the Straits Settlements (in Prize) that the terms 
‘“unneutral service’’ or ‘“‘ hostile assistance ”’ 
implied some act or acts in violation of neutrality 
on the part of a neutral subject having authority 
over the vessel, and the existence of some con- 
tractual relation, such as that of employer and 
employee, between the belligerent and the neutral.* 
It follows that where the employment of a ship was 
the result of violence or duress, the liability of the 
neutral vessel is not involved. 


Acting upon identical principles, the Italian Prize 
Court decided in The Chrysopolis® that when the 
supply of provisions by the neutral vessel to the enemy 
submarine was not consequent upon previous agree- 
ments, but had been obtained by violence and by the 
forcible arrest of the ship, the responsibility of the 
vessel did not come into question, and she could not 
be declared guilty of unneutral service. 


Nor will the vessel suffer condemnation when 
the intention of assistance has been abandoned 
before capture, and the unneutral service has 
not, in fact, been rendered to the enemy. In 
The Alwina, the neutral ship was seized on 
her return voyage, having been originally 
engaged in transporting coal intended for 


4 The Pontoporos, (1915] 1B. & C. 12, Cy ByAl, 
5 (No. 3), [1917] G. U., March 10, 1917, No. 58. 
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German warships encountered on the way. She 
had been carrying this cargo with false papers, 
with a suspicious super-cargo, with a false destina- 
tion, and the shipowner himself was an active party 
in the attempt to convey the goods to the enemy 
by means of the fraudulent devices adopted. Lord 
Stowell’s opinion was that where the outward 
voyage had been made under false papers or in 
circumstances of fraud, the vessel and cargo were 
affected upon the return voyage also.®° Sir Samuel 
Evans concurred in this view, but held that, as in 
this case the intention and voyage had been clearly 
abandoned before the capture, the offence was 
dissipated and purged, and neither the carrying 
instrument nor the cargo was subject to the penalty 
of confiscation.” 

The above decisions justify and fully explain 
the principles on which the notion of unneutral 
service rests. Whilst the presence of mens rea in 
the owner or any other person having authority 
over the vessel is not necessary, and ignorance 
affords no excuse,* the act must be voluntary, and 
there must be an actual assistance rendered to the 
enemy, so that a mere intention or attempt not 
followed by any commission of the offence does 
not constitute an unneutral service entailing the 
condemnation of the vessel. 


6 The Nancy (1800), 8 C. Rob. 82. Cf. The Charlotte (1808), 
6 ibid., 3886n. and American Supreme Court in Carrington v. 
Merchants’ Insurance Co. (1884), 8 Peters, 495. 

7 [1916] P. 181; affirmed, [1918] A. C. 444; and Lord Merrivale 
in The Twee Ambt, [1920] 4 Ll. L. R. 406, 409. cf. Japanese 
Prize Courts in The Lincluden, [1905] 2 R. & J. P. CG. 341; The 
Sishan, [1904] ibid., 174. 

8 The Orozembo (1807), 6 C. Rob. 430, 434; The Zambesi, [1914 ] 
| B. & C. P. C. 358; and French Prize Court in The Leif Gundersen, 
[1918] J. O., January 18, 1919, 709. 
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TRADING WITH THE ENEMY. 


§ 199. The natural consequence of a state of 
hostility is that all intercourse and communication 
between the subjects or citizens of the belligerent 
nations becomes unlawful. The English law on 
the subject is governed by principles which have 
been laid down since time immemorial. We find 
that during the reign of Edward II. trading with 
Scotland was declared illegal, that country being 
then at war with England.* Sir Christopher 
Robinson, in a note to The Cosmopolite, cites a 
passage from the Black Book of the Admiralty 
which concisely states the practice in force: 
‘‘Ttem, soit enquis de tous ceux qui entrecom- 
munent, vendent ou achatent, avec aucuns des 
ennemis de Messieur le Roi sans licence especiale 
du Roi ou de son admiral.’?? Lord Stowell, in 
The Hoop, also affirms the existence of a rule 
in the maritime jurisprudence of this country by 
which all trading with the public enemy, unless 
with the permission of the Sovereign, is inter- 


1 Rolle’s Abridgment des plusieurs cases et resolutions del 
Common Ley (1668), Part II., p. 178 bis. ; 

2 (1801), 4 C. Rob. 8, 11. Cf. Bynkershoek, Questionum Juris 
Publici, libri duo, Book I., c. 3: ‘* Ex natura belli, commercia inter 
hostes cessare, non est dubitandum. Quamvis autem nulla specialis 
sit commerciorum prohibitio, ipso tamen jure belli commercia esse 
vetita, ipse indictiones bellorum satis declarant.’ 
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dicted. The prohibition of intercourse applies 
not only to the subjects of the Crown, but also to 
those of its allies in the war.* 


§ 200. The case of The Panariellos * involved 
such trading by citizens of an allied nation, and 
Sir Samuel Evans availed himself of this oppor- 
tunity for restating the general principles govern-. 
ing the whole matter. As he said, there are four 
rules on the subject—first, when war is declared, 
all commercial intercourse between citizens of the 
belhgerents ipso facto becomes illegal except in 
so far as it may be expressly allowed or licensed 
by the head of the State; secondly, on the out- 
break of hostilities, in which a belligerent has 
allies, the citizens of the allied Powers are under 
the same obligation to each allied State as its own 
subjects would be to a single belligerent State 
with relation to intercourse with the enemy; 
thirdly, where such illegal intercourse is proved 
between allied citizens and the enemy, their pro- 
perty engaged in such intercourse, whether ship 
or cargo, is subject to capture by any allied belli- 
gerent, and is subject to condemnation in that 
belligerent’s own Prize Courts; and fourthly, when 
such intercourse in fact takes place, the property 
of the persons engaged in it is confiscable, whether 
they were acting honestly and bona fide or not. 

It is essential to remark that the prohibition is 


3 (1799), 1 C. Rob. 196, 198. See also The Jonge Pieter (1801), 
{ ibid. 79, and United States Supreme Court in The Admittance 
(1855), 18 Howard, 110, 112. 

4 The Neptunus (1807), 6 C. Rob. 403. Cf. The Nayade (1802), 
{ ibid. 251, 

5 [1915] 1 B. & C. P. C. 195; affirmed, [1916] 2 ibid., 47. Cf. 
The Parchim, [1915] 1 ibid., 579, 587. 
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not limited to trading, but applies also to all inter- 
course with the enemy, apart from the element of 
commerce or acts of trading.® 

As regards cargoes laden before the war, 
claimants, in order to escape confiscation, must 
use all possible diligence to countermand the 
voyage immediately on the first notice of hostili- 
ties.’ And the burden is upon them to show that 
the trading with the enemy has been abandoned 
in time. It is not enough to show a mere repent- 
ance, or a change of intention, without some 
dealing with the res. There must be something 
which withdraws the goods from the forbidden 
adventure.* 


§ 201. Further, trading with the enemy must 
be distinguished from contraband and blockade, 
in both of which the cargo is not lable to con- 
demnation if captured after the delictum is over.° 
The judgment of the Privy Council in The Pana- 
riellos* brings out with clearness the reason for 
this distinction. As their Lordships said, maritime 
trade in contraband articles and breach of blockade 
are acts on the part of neutrals which belligerents 
are entitled to prevent. Trading with the enemy 
on the part of his subjects or the subjects of his 
allies is an act which the belligerent Sovereign has 


6 The Panariellos, supra. Cf. Four Packets of Diamonds (1918), 
8 lL. BR. P. CG. 309; and United States Supreme Court in The 
Rapid (1814), 8 Cranch. 155. 

7 The Hoop (1799), 1 C. Rob. 196, 216. 

8 Privy Council in The Panariellos, [1916] 2 B. & C. P. C. 47; 
Sir Samuel Evans in The Kildonan Castle, [1916] 5 L. R. P. C. 222. 

2 In the case of blockades this general principle is subject to 
an exception when the vessel has been guilty of fraud and the owners 
of the cargo had been parties thereto. 

2 [1916] 2 B. & C. P. C. 47. 
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the right to forbid, and the goods may be visited 
with the penalty of forfeiture even if seized after 
the actual delictum has come to an end. 


By the Decree of September 27, 1914, France hke- 
wise prohibited all trading by French citizens with 
the enemy. It is significant that the French enact- 
ment comprised in the category of enemies not only 
the subjects of Germany and Austria-Hungary, but 
also persons who without being nationals of the enemy 
Powers were resident in hostile territory. 


§ 202. Closely connected with the legal con- 
ception of trading with the enemy, is the institution 
of the Statutory or “‘ Black Lists ’’ initiated for 
the first time in 1915 by Great Britain and France. 
All commercial intercourse by British and French 
citizens with the persons or firms included therein 
was strictly forbidden on account of the enemy 
nationality or hostile associations of such persons 
or firms, By section 1, sub-section 3 of the 
Trading with the Enemy (Extension of Powers) 
Act, 1915,? corrections and additions of further 
persons or firms to the Statutory Lists could be 
made by Order in Council, and were in fact so made 
from time to time up to the end of the war. 

In the case of Great Britain, the adoption of the 
“ Black Lists’? was a distinct departure from 
the ordinarily and generally accepted criteria 
governing enemy character. The individuals or 
corporations comprised in the lists with whom 
intercourse by British subjects was rendered illegal 
as involving trading with the enemy, were persons 


25 & 6 Geo. 5, c. $8. Cf. The Stanton, June 23, 1917; off. 
Tr. Notes. 
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or firms who, in the great majority of cases, 
were resident or carrying on business in neutral 
countries. It would thus appear that, in so far 
at least as the ‘‘ Black Lists’’ were concerned, 
Great Britain was applying the test of nationality, 
and not the traditional criterion of domicile. 


It is noteworthy that the United States, which at 
first had energetically protested against the estab- 
lishment of the ‘‘ Black Lists,’? and had even, on 
September 8, 1916, passed a ‘‘Revenue’’ Act 
threatening retaliatory measures against the Allies, 
adhered to the Anglo-French system soon after their 
entry in the war, by issuing similar lists in 1917 and 
1918. 
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CHAPTER VIII. 
BLOCKADE. 


§ 203. Blockade is the interception by sea of 
the coasts or ports of an enemy for the purpose of 
cutting off all communications. Its object 1s not 
merely to interrupt the importation of supphes, but 
to prevent export as well as import.’ 

Blockade, being a legitimate act of war, 
neutrals are under an obligation not to interfere 
with its regular operation, and they subject them- 
selves to the risk of having their property con- 
fiscated if they violate, or attempt to violate, a 
lawfully instituted blockade. 


§ 204. It is only by a belligerent Power that 
a blockade can be established,® and its institution 
is governed by well-defined rules. 

In the first place, a blockade must be real. 
‘* Paper blockades,’’ namely, the notification of 
a blockade without the intention or the means of 
maintaining it effectively, are illegal. In this 
sense the declaration of the German Government 
in February, 1915, purporting to establish a 
blockade of the British Isles was unlawful owing 
to its ineffectiveness as maintained by submarines. 

It is interesting in this connection to observe 
that the first serious basis to the right of blockade 


1 The Frederick Molke (1798), 1 C. Rob. 86, 87; The Adelaide 
(1799), 2 ibid., 111, note. 

2 A Government de facto (though not de jwre), which has been 
recognised as a belligerent, may establish a blockade. 
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was given by the edict of the Dutch States General 
of June 26, 1630, which provided that all blockades 
must be real. The principle so laid down was 
soon incorporated into prize law, and Lord Stowell 
was undoubtedly giving expression to the legal 
opinion of the day when he held in The Betsey that 
a blockade, in order to be binding, must be actual, 
that is, maintained by a number of vessels stationed 
round the entrance to the port, sufficient to cut off 
all communication and affording risk of capture 
to ships trying to pass through.* This rule has 
been confirmed by subsequent decisions, and is 
also embodied in Article 4 of the Declaration of 
Paris, 1856, and in Article 2 of the Declaration 
of London, 1909. A natural corollary to this 
principle is that a belligerent is not entitled to 
announce a blockade of a greater extent than he 
is in fact maintaining.* He must also apply the 
restrictions impartially to the ships of all nations, 
and he would invalidate the blockade by capri- 
ciously permitting ingress or egress.” The blockade 
must also operate to the entire exclusion of the 
belligerent’s own ships, since, as Lord Stowell 
said in The Success, it would be a gross violation 
of neutral rights to prohibit their trade and to 
permit the subjects of the belligerent to carry on 
an unhindered commerce at the very same ports 
from which neutrals are excluded.® 


3 (1798), 1 C. Rob. 93. Cf. the Lords Commissioners in The 
Nancy (1809), 1 Acton, 57, and The Franciska (1855), Spinks, 111, 
alalisys 

4 The Henrick and Maria (1799), 1 C. Rob. 146; The Franciska 
(1855), Spinks, 287, 299 (on appeal). 

5 The Rolla (1807), 6 C. Rob. 364, 372. 

6 (1812), 1 Dod. 131, 134; and The Franciska (1855), Spinks, 


287, 292 (on appeal). 
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§ 205. The second fundamental condition of 
a blockade is that it must be limited to the ports 
and coasts of the enemy. <A blockade is in reality 
a hostile operation, and, as such, it cannot be 
directed against States not participating in the 
war. Any obstruction, therefore, to the ports or 
coasts of a neutral Power is strictly forbidden.’ 

As regards the application to blockades of the 
doctrine of continuous voyage, there is consider- 
able divergence on the subject. The judgments of 
the British Prize Courts in the Napoleonic and 
Crimean Wars have persistently proceeded on the 
assumption that a vessel was not hable to capture 
while making for a neutral port,* and this view is 
supported by the Declaration of London (Art. 19). 
During the war of 1914-1918, the chief maritime 
Alhed Powers departed from this principle. Great 
Britain, by Order in Council of March 30, 1916, 
France, by the Decree of April 12, 1916,° and 
Italy, by Article 34 of the naval instructions of 
1917,* have applied the doctrine of continuous 
voyage to blockade. Germany, on the other hand, 
has adhered to Article 19 of the Declaration of 
London.* 


§ 206. A further essential requirement for 


the validity of a blockade is that it must be duly 


_ 7 The Jonge Pieter (1801), 4 C. Rob. 79, 88. Cf. the United 
States Supreme Court in The Peterhoff (1866), 5 Wall. 28, and Article: 
26 of the naval instructions of 1917. The French instructions of 1912 
and 1916 also prohibit the blockade of neutral ports or coasts 
(Articles 64 and 65). 

8 The Jonge Pieter (1801), 4 C. Rob. 79, 83; The Franciska: 
(1855), Spinks, 287, 290 (on appeal). 

9 J. O., April 15, 1916, 3164. 

1G. U., April 26, 1917, No. 98. 

2 Article 79 of the German Prize Ordinances, Reichgesetzblatt,, 
1914, No. 50, 275. 
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declared and notified. The declaration of a 
blockade, which is made either by the blockading 
Power or by its naval authorities acting on its 
behalf, must state the exact geographical limits of 
the blockaded area, the date of its commencement, 
and the period allowed to neutral vessels to come 
out of the blockaded port. The declaration must 
be notified to the neutral States and also to the 
local authorities of the blockaded place. A 
notification which does not comply with the 
requirements prescribed as to the date of the 
commencement of the blockade and its precise 
limits is null, and a new declaration is necessary 
before any legal effect can be attached toit. With 
respect, however, to the days of grace granted to 
neutral vessels, a notification is not void because 
it does not give such a period. Lord Stowell said, 
in The Rolla,* that the Court would not vitiate a 
blockade merely on account of one of the con- 
ditions under which ships might be permitted to 
go out, and his view was followed in subsequent 
decisions, and was also accepted by the Italian 
Prize Court in the war of 1914-1918.* It is clear 
law, however, that when no delay has been 
granted, the neutral vessel which comes out of 
the blockaded port immediately, or as soon as 1s 
reasonably possible, after the declaration of the 
blockade must be left free to pass, and is not 
subject to condemnation. — 

The privilege of coming out of a blockaded port 
is restricted to neutral ships entitled to fly the 


3 (1807), 6 C. Rob. 364, 370 
4 The Aghios Spiridon, [1916] G. U., February 10, 1916, No. 33. 


220 


230 


A TREATISE ON THE LAW OF PRIZE, 


neutral flag before the date of the notification of 
the blockade. A vessel could not lawfully sail if 
she had been transferred from the enemy to the 
neutral flag during the existence of the blockade, 
such transfer being held void as regards the 
blockading Power. This is the rule laid down by 
Lord Stowell in 1805 * and adopted by the Belgian 
Prize Court during the Great War.°® 

The same principle which permits neutrals to 
withdraw their ships from a blockaded port extends 
also to merchandise sent in before the declaration 
of the blockade and withdrawn bona fide by the 
neutral owner.” ‘The date of shipment is material 
in this connection, because although it is hard to 
refuse a neutral subject liberty to retire with goods 
which have been already laden on his vessel, ‘‘ yet 
after the commencement of a blockade, a neutral 
cannot be allowed to interpose in any way to assist 
the exportation of the property of the enemy,’’ * 
and therefore the neutral ship is not allowed to 
come out with an enemy cargo which has been 
taken on board after the declaration of the 
blockade. 

During the war of 1914-1918, days of grace 
were invariably accorded by the Allied Govern- 
ments to neutral vessels, although the period 
allowed was not uniform, but ranged from ten to 
two days. Thus Italy granted ten days in the 


blockade of Austria-Hungary and Albania; ® Great 


5 The General Hamilton (1805), 6 C. Rob. 61, 62; The Vigilantia 
(No, 2), (1805), ibid., 122, 124, 

6 The Roelfina, [1919] M. B., January 17, 1920, 403. 

7 The Juffrow Maria Schroeder (1801), 4 C. Rob. 89, note. 

8 The Betsey (1798), 1 C. Rob. 98; affirmed, 6 ibid. ix. 

9G. U., May 26, 1915, No. 181. 
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Britain and France four days in German East 
Africa,* three days in Asia Minor and Syria,” and 
two days in the Cameroons * and Bulgaria.* 


§ 207. It is essential to remember that the 
requirement as to a blockade being duly declared 
and notified is based on the principle that know- 
ledge is the essence of the offence of a breach of 
blockade. <A vessel, therefore, which sails before 
the declaration of blockade, and which has not 
received any notice of its existence, cannot be held 
liable for its breach.® Knowledge, however, is 
presumed when notification has been made to the 
proper authorities of the State from whose port 
the ship last sailed and a reasonable time has 
elapsed for such authorities to convey the informa- 
tion to that port.® 


§ 208. According to the Anglo-American 
view, special notification to the vessel is not 
necessary except when it is proved that the vessel 
did not, and could not, have had an actual or 
presumptive knowledge of the blockade. The 
source of the knowledge is immaterial.’ 


tJ Ol Maneh os 1915 159: 

2 London Gazette, June 4, 1915; J. O., June 6, 1915, 3641; and 
August 27, 1915, 6005. 

3 J. 0O., April 23, 1915, 2497. 

4 Tbid., October 18, 1915, 7482. 

5 The Vrouw Judith (1799), 1 C. Rob. 150, 152; The Betsey; 
The Henrick and Maria, supra; The Franciska (1855), Spinks, 287 
(on appeal). 

6 The Neptunus (1799), 2 C. Rob. 110; The Welvaart van Pillaw 
(1799), ibid. 128, 129; The Jonge Petronella (1799), ibid. 131. 

7 The Columbia (1799), 1 C. Rob. 154, 156; The Adelaide (1799), 
2G. Rob. 111, note; The Franciska, supra, at p. 298. See also the 
American cases: The Hiawatha (1862), 2 Black, 685, 677; The 
Admiral (1865), 38 Wall. 608, 614; The Herald (1865), 3 ibid. 768, 
773: and Article 28 of the naval instructions of 1917. Cf. Article 44 
of the Japanese naval rules of 1914. 
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French practice, on the other hand, required indi- 
vidual warning to be given to each ship before the 
consequences of a breach of blockade could attach. 
It was thus held by the French Prize Court in The 
San Nicolo that the fact of the vessel having been 
captured within the blockaded area was no evidence 
against her when the ship’s papers did not show any 
knowledge of the blockade and did not establish that 
she had the intention of violating it, and when, more- 
over, no cargo was found on board.® It is believed, 
however, that during the last war France has departed 
from her traditional practice, as by the Decree of 
August 25, 1914,° it was enacted that the existence 
of a blockade shall be presumed to be known to all 
vessels which sailed from or touched at an enemy port 
a sufficient time after the communication of the 
blockade to the local authorities to have enabled the 
enemy Government to notify it, and to all vessels which 
sailed from or touched at a British, French or Allied 
port after the publication of the declaration of 
blockade. 

Italy has also adhered to the Anglo-American 
system. It was decided in The Aghios Spiridon that 
as the declaration of the blockade had been duly com- 
municated by Italy to the Greek Government, the fact 
that the latter Government did not notify its port 
authorities was irrelevant, and did not rebut the 
presumption of knowledge on the part of ships leaving 
the neutral port after the declaration thereof. 

Similarly, the Pola Prize Court held in The Fiore 
del Mare that knowledge ought to be inferred from 
the fact that the vessel left her port after due notifica- 


8 [1916] J. O., May 18, 1916, 43892. 
® J. O., August 26, 1914, 7674. This decree is identical in 
terms with the Declaration of London Order in Council of August 20, 
1914. Cf. also the Russian ukase of September 1, 1914 (Art. 4) 
and Japanese Naval Rules, 1914 (Art. 44). 

1 [1916] G. U., February 10, 1916, No. 33. Cf. The Aghios 
Caralambos, [1916] ibid., February 11, 1916, No. 34: The Posseidon, 
[1916] March 2, 1916, No. 51. 
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tion by the Austrian naval forces of the blockade of 
Montenegro had been made to the neutral Powers and 
also to the blockaded port.? 


This doctrine is in full accordance with the 
modern circumstances of war, as in these days of 
wireless communication vessels are in constant 
touch with shore stations and with other sources 
of information, and it may therefore be presumed 
that it is practically impossible for a ship to remain 
long without receiving advice of the declaration of 


a blockade. 


§ 209. A blockade is deemed to have been 
violated by the act of a vessel going in or coming 
out of the blockaded port with a cargo laden after 
the commencement of the blockade.* 


Consistently with the view identified with French 
practice and which has been acted upon by other 
continental countries and is also incorporated in 
Article 17 of the Declaration of London, there is no 
breach of blockade unless the ship has crossed the area 
of operations of the blockading force. This prin- 
ciple was repeatedly applied by the French Prize 
Courts during the Great War, it being held that a 
vessel could not be confiscated for violation of 
blockade except when found sailing within the actual 
blockade line, even though she might have been 
encountered navigating very close to that line.* 


2 [1915] N. V. B., 1915, No. 11. 

3 The Otto and Olaf (1855), Spinks, 257, 259. 

4 The Hefz-el-Rahman, [1918] J. O., January 9, 1919, 317; 
The Jabr-el-Khaouater, [1919] ibid., April 9, 1919, 3742. Cf. The 
Aghios Nicolaos, captured in_ latitude 37° 43’ N. and longtitude 
27° 9’ B. and released by the Court on the ground that the blockade 
of Asia Minor did only extend from latitude 37° 35’ N. to latitude 
40° 5’ N., [1916] ibid., May 21, 1916, 4508. See also Article 50 
of the Japanese naval rules of 1914. 
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The continental doctrine is at variance 
with the Anglo-American system, which considers 
the ship lable to condemnation at any time 
after she has sailed with a clear destination 
to a blockaded place. In the words of Lord 
Stowell in The Columbia,® ‘‘ the sailing with an 
intention of evading the blockade is an overt act 
constituting the offence and from that moment a 
breach of blockade has been committed.’’ It has 
been determined over and over again by English 
Courts that a vessel is not at liberty to go up to 
the mouth of the blockaded area even for the 
purpose of making inquiries.° This practice, 
however, does not exclude a locus pententie, and 
the abandonment by the master of his original 
intention to make for a blockaded place, acted upon 
by him, delivers the ship from the penalty of con- 
fiscation if she is encountered while proceeding to 
some open port.” 


§ 210. <A vessel which has violated a blockade 
is subject to capture at any time before the com- 
pletion of her voyage. Lord Stowell said in The 
Welvaart van Pillaw that he knew of no other 
natural termination of the offence but the end 
of that voyage. If a ship which has broken a 
blockade is taken in any part of that voyage, she 
is taken in delicto and becomes liable to confisea- 
tion.® In case of fraud the vessel may also be 


affected on her subsequent voyage.® 


5 (1799), 1 C. Rob. 154, 156. Cf. United States Supreme Court 
in The Circassian (1864), 2-Wall. 185, 151, and Article 31 of the 
naval instructions of 1917. 

© The James Cook (1810), Edw. 261, 263. 

7 Ibid, = (1799), 2 C. Rob. 128, 180. 

© The Christiansberg (1807), 6 C. Rob. 376, 381. 
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Continental system adopts a somewhat different 
principle, which may be illustrated from Article 79 
of the French naval instructions, which enacts that a 
vessel breaking a blockade cannot be captured if she 
has succeeded in gaining the open sea and her pursuit 
by the blockading force has been abandoned. The 
corresponding Italian instructions adhere to the same 
rule, but make the obvious addition that a ship 
cannot, further, be seized after the blockade has been 


raised (Art. 37). 


§ 211. Cargoes on board a vessel engaged in 
a breach of blockade are treated in the same way 
as the vessel, and are subject to condemnation 
unless it can be shown that the cargo owners were 
not, and could not be, cognisant of the institution 
of the blockade at the time they put their goods 
on board the ship. This is the principle laid down 
by British Courts in a series of judicial precedents,’ 
which were accepted and followed by the French,* 
Austrian,® and Italian * Prize Courts in the last war. 


In The Aghios Caralambos it was held by the 
latter Court that, in the absence of proof establishing 
that at the time of shipment the cargo owners were 
ignorant of the declaration of blockade and could not 
have known of the vessel’s intention to violate the 
blockade, their goods were confiscable.** 


It should be noted, however, that the general 
rule-ig that the master’s act does not bind the 


1 The Alexander (1801), 4 C. Rob. 93; The Adonis (1804), 5 ibid. 
256, 260; The James Cook (1810), Edw. 261, 263; The Panaghia 
Rhomba (1857), 12 Moo. P. C. 168, 174, 186. 

2 Bmbarcations X., [1918] J. O., May 17, 1918, 4859. 

3 The Fiore del Mare, [1915] N. V. B., 1915, No. 11. 

4 [1916] G. U., February 11, 1916, No. 34. 4a Ibid. 
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owners of the cargo, as he is not deemed their 
agent unless expressly so constituted.° Their 
responsibility is consequently not involved if no 
knowledge, actual or constructive, can be inferred 
against them. On the other hand, the master 
being the agent of the shipowners, any goods 
belonging to them share the same fate as their 
vessel, and are therefore liable to condemnation in 
all cases of a breach of blockade.® 


§ 212. On principles of international comity 
the belligerent right of preventing access to the 
blockaded ports may be waived in the case of 
neutral warships. It is generally also waived, for 
humanitarian grounds, in favour of neutral mer- 
chantmen which find themselves in distress or are 
engaged in some philanthropic mission. 


It was thus decided by the Italian Prize Court in 
The Pericles™ that a neutral vessel is not subject to 
confiscation when she violates a blockade owing to 
stress of weather, or by reason of any other cireum- 
stance of force majeure taken in the interest of the 
ship’s safety. And in the case of the Greek sailing 
vessel, The Aghios Nicolaos (No. 2), the French 
squadron allowed her to enter the blockaded coast of 
Asia Minor in order to embark and carry some refugees 
to the island of Samos, out of the war area.® 


The privilege so granted is, however, strictly 
limited to the immediate object in view, and the 
vessel is not at liberty to discharge or take on board 


5 The Mercurius (1798), 1 C. Rob. 80, 84. 
6 The Columbia (1799), ibid., 154, 156. 
7 [1916] G. U., January 11, 1917, No. 8. 
8 [1918] J. O., October 14, 1918, 8944. 
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cargo, and, generally, to do any act not directly 
connected with the purpose for which the permit 
was given. 


In accordance with this rule, it was held by the 
French Prize Court, in the case of The Aghios 
Nicolaos previously cited, that the ship having gone out 
of the route assigned to her, and having also loaded a 
cargo at Asia Minor, was no longer covered by the 
privilege extended to her on humanitarian grounds, 
and ought consequently to be treated as guilty of 
breach of the blockade.® 


§ 213. A blockade is not considered raised 
by the mere fact that the blockading cruisers are 
obliged to withdraw on account of bad weather or 
rough seas, if such withdrawal is provisional and 
the blockading force returns again immediately. 
The point was discussed by Lord Stowell in The 
Columbia, and he there said that the circumstance 
of the winds having occasionally blown off the 
squadron was an accidental change which may 
take place in every blockade, but the blockade was 
not therefore suspended.* The legal consequences 
are, however, totally different when the blockading 
warships are chased away by the naval forces of 
the enemy, as this amounts to a raising of the 
blockade.? A fresh notification is necessary before 
a blockade can be validly enforced again, and the 
reasons for such a requirement have been concisely 


9 [1918] J. O., October 14, 1918, 8944. Cf, Italian Prize Court 
in The Athippi (1917), and The Mikail (1917), G. U., May 381 and 
June 2, 1917, Nos. 127 and 129. 

1 (1799), 1 C. Rob. 154, 156, affirmed by the Lords Commis- 


sioners, 6 ibid., 1x. 
2 The Triheten (1805), 6 C. Rob. 65, 67. 
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stated by the same great authority in The Hoff- 
nung : When a squadron is driven off by a superior 
force, the neutral merchant is not bound to foresee 
or to conjecture that the blockade will be resumed, 
and therefore, if it is to be renewed, it must 
proceed de novo by the usual course and without 
reference to the former state of facts which has 
been so effectually interrupted.* 

The voluntary raising of a blockade and any 
restriction in its limits must also be notified in the 
same manner as the declaration of blockade. For 
instance, the raising of the blockade of Tsingtau 
was duly notified by Japan on November 10, 1914.4 


§ 214. During the Great War, the ordinary 
rules governing blockades were substantially 
followed by the Allied Powers in the institution 
of the blockades of Bulgaria, the Turkish coasts 


of Asia Minor, and the coast-line of German East 
Africa. 


§ 215. The blockades established against the 
Central Powers, however, departed from the 
accepted principles of international law. The 
measures were initiated by the Order in Council 
of March 11, 1915,° and by the French Decree of 
March 13, 1915,° ordering the seizure and deten- 
tion of all goods of German origin, ownership, 
or destination, and their sequestration for the 
period of the war. By the Order in Council 
of January 10, 1917,” the blockade enforced 


3 (1805), 6 ©. Rob. 112; 117. 

oP 1 Es, AD), 1B, axel, OP (1915), p. 145, Docs. Cf. Article 42 of 
the Japanese naval rules of 1914. 

PTS Mie, fe @,., UmeMlls)., an, dy 

6 J. O., March 16, 1915, 1388. TS! Rak OF, LOTT, Obi. 
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against Germany was extended to the other enemy 
countries. A supplemental Crder in Council of 
February 16, 1917 ® (taken in answer to the Ger- 
man declaration of unlimited submarine warfare 
of February 1, 1917), decreed the capture and 
condemnation of all vessels carrying goods of 
enemy origin or destination encountered at sea on 
their way to or from a port in any neutral country 
affording means of access to the enemy territory, 
without calling at a British or Allied port. 
Although the word ‘“‘ blockade ’’ was not 
expressly mentioned in any of the Orders in 
Council, nor in the corresponding French Decrees, 
the British Government admitted that the Alhed 
Fleets had instituted a blockade of the Central 
Powers.® The Armistice Conventions signed by 
the Allies in November, 1918, also referred in 
terms to the existing blockade of Austria-Hungary 
and Germany.” , In point of fact, the true effect 
of the retaliatory measures was the establishment 
of a blockade of the enemy States, all ingress to 
or egress of all commodities from any of their 
coasts or ports being strictly forbidden except as 
the Allied Governments might permit. These 


89. R. & O., 1917, 952. When the United States entered the 
war their naval forces co-operated with those of Great Britain in the 
establishment of the North Sea barrage against Germany: C. C. 
Hyde, International Law, 1922, vol. Il., p. 422. 

2 Correspondence between H.M.’s Government and the Untted 
States Government respecting the rights of belligerents, Miscellaneous 
No. 6 (1915) [Cd. 7816] p. 26. See also Further Correspondence 
between the same Governments, Miscellaneous No. 14 (1916) [Cd. 
8233] p. 11. ; 

1 Clause V. of the naval conditions of the Armistice Convention 
with Austria-Hungary of November 3, 1918, and Article 26 of the 
Armistice Convention with Germany of November 11, 1918 
(A. J. I. L., vol. 18 (1919), pp. 80, 97 (Supplement). Cf. The 
Rannveig, [1920] P. 177, 185; and French Prize Court in The Elbe, 
[1919] J. O., November 7, 1919, 12507. 
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measures could not be based on the law of con- 
traband as some writers have atirmed,” since that 
law deals only with goods imported into the hostile 
territory, and does not affect articles exported from 
the enemy country. 

An examination of the blockade applied against 
Germany and Austria-Hungary shows that, in the 
first place, it did not comply with the requirements 
of a ‘“‘close’’ blockade, as it was carried out 
by what is commonly called a ‘‘ long distance ”’ 
blockade, which, under the ordinary principles 
governing the matter, was prohibited. In the 
second place, it barred access to neutral ports 
adjacent to the blockaded enemy countries, and 
was therefore not hmited to the enemy ports and 
coasts. In the third place, it did not affect all 
neutrals in the same way, as the German Baltic 
ports were left open to traffic with Denmark, 
Norway and Sweden. In the opinion of Lord 
Stowell, the very notion of a blockade implied the 
exercise of the power of the besieging force to 
every point of the blockaded State.* 


§ 216. It is, of course, a debatable ground 
how far a blockade could, under modern con- 
ditions, reasonably conform to the old rules. In 
the last war, the blockading forces were obliged, 
owing to the range of shore batteries and torpedo 
boats, and the action of submarines and mines, 
to remain out of sight of the blockaded coasts, 
and the institution of an actual blockade by a 


2 Sir Erle Richards, The British Prize Courts and the War, 
Benne lie 1920-102 peace 
3 The Stert (1801), 4 C. Rob. 65, 66. 


BLOCKADE, 
‘cordon ’’ of stationary ships was impracticable. 
On the other hand, a blockade limited to enemy 
ports leaves open, as a result of the development 
of communications, neutral routes through which 
commodities are able to pass to the enemy territory 
as conveniently and easily as through enemy ports. 
A blockade restricted to enemy coasts and ports 
could now be effective only as against insular 
Powers, such as Great Britain and Japan. 

Changes in naval warfare, however, must not 
be assumed to be all unfavourable to belligerents. 
Side by side with disadvantages belligerents have 
acquired distinct advantages, the chief of which 
refer to the increased speed of the blockading 
vessels, their independence of the weather con- 
sequent upon the advent of steam power, their 
facilities of communicating by wireless with the 
main fleet and of intercepting information relating 
to the departure and routes of ships which attempt 
to break through the blockaded zone, and, finally, 
the assistance they receive from aeroplanes by day 
and from searchlights by night.“ 


§ 217. One effect of these developments has 
been to render the establishment of “‘ close ’’ 
blockades impossible, and if the right of a belli- 
gerent to cut off the sea-borne commerce of his 
enemy is recognised, it is now dificult to contest 
the legality of long-range blockades.* . 


66 


4 Gir John Macdonell, Some Notes on Blockade, Transactions of 
the Grotius Sociéty, vol. 1 (1916), p. 100. i 

5 H. H. L. Bellot, The Blockade of Germany, International Law 
Notes, 1918, p. 67; Bonfils-Fauchille Traité de droit international 
public, 8th Edition (1921), vol. 2, p. 994. 
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This was the conclusion reached by the Antwerp 
Prize Court in The Roelfina as to the validity of the 
long-distance blockade instituted by the Allies against 
the German-occupied coasts of Belgium. As the 
Belgian Court said, the blockade was being apphed by 
a totality of forces and warships which intercepted 
all communications with the blockaded coasts; British 
cruisers continually supervised the mines barring all 
entrance to the blockaded area, which was also kept 
under the range of guns of the British monitors; 
aeroplanes and airships constantly patrolled all the 
Belgian coasts; and, finally, the whole zone was 
effectively controlled by the British fleet with bases 
at Dover, Calais and other naval points.® 


§ 218. The judgment of the Belgian Prize 
Court appears to be sound. The Allied forces had 
in fact established an effective blockade of Ger- 
many, preventing the ingress to or egress of all 
goods from the blockaded localities, and affording 
a real danger to all vessels attempting to pass 
through the blockade zone. It may therefore be 
admitted that, under the present conditions and 
means of naval warfare, long-range blockades are 
vahd provided that they effectively control all 
passage to and from the blockaded area by sea, 
and provided they are properly announced and 
maintained, 


§ 219. Not so, however, with the extension 
of blockade to neutral ports and coasts which must 
be declared illegal, as it violates the fundamental 
rule on which the whole conception of neutrality 
is based. Whatever the necessities of cutting off 


6 [1919] M. B., January 17, 1920, 408. Cf. Italian Prize Court 
in The Aghios Spiridon, [1916] G. U., February 10, 1916, No. 33. 
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the maritime trade of their enemy may require of 
belhigerents, neutrals are entitled to demand that 
the free admission to and exit from their ports of 
all lawful trafic be not interfered with by the 
blockading forces. To the argument advanced by 
the belligerents that a blockade restricted to enemy 
ports would now be illusory, as it leaves free access 
of all sea trafic from neutral countries to the 
enemy’s territory, a solution may perhaps be found 
in the system of the “‘ certification ’’ of cargoes 
by which the neutral Government will assume 
direct responsibility to belligerents that no goods 
imported into its territory are either of enemy 
origin or of enemy destination. Such a system 
will satisfy the reasonable requirements of the 
blockading Power, and will also leave untouched 
the legitimate rights of neutral States. 

There ig consequently no doubt that, judged by 
the old rules, the blockade of Germany by the 
Allied Governments departed from the principles 
of international law, and as such could only find 
a justification on the ground of retaliation. This 
leads us to the examination of the rules governing 
the exercise of the right of reprisals. 


§ 220. Resort to retaliatory measures is only 
possible when a belligerent can establish that such 
measures were taken under the pressure of absolute 
necessity, being the only mode of redress for a 
violated obligation by the enemy. They must 
further constitute the only means for deterring the 
enemy from a repetition of the same or similar 
breaches of the laws.” 


7 Hall, op. cit., p- 497; Westlake, International Law, Qnd ed., 
vol. 2, p. 126. 
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During the Great War-the retahatory steps 
adopted by Great Britain and France were taken 
as the direct result of the German declaration of 
February 4, 1915, creating war zones round the 
north and west coasts of France and the waters 
surrounding the British Isles, in which all British 
and French ships were subject to destruction 
and all neutral vessels exposed to danger. The 
declaration of the German Government was a 
distinct infringement of the generally recognised 
rules of naval warfare , as it amounted to the 
torpedoing at sight by German submarines of all 
merchant vessels without any regard to the safety 
of life or property of the crew and passengers. 
The allied nations were therefore justified in 
resorting to retahation, no other way being left 
open to them by which to deter Germany from the 
further continuance of her illegal practices. In 
this respect, the fact is worthy of consideration 
that the validity of the declaration of ‘“‘ war 
zones’? and the indiscriminate sinking of all 
vessels were not contested by the German Prize 
Courts. They arrived at the remarkable con- 
clusion that the actions of the German Government 
were warlike measures, and that, on this ground, 
escaped the jurisdiction of the Prize Courts.® 

It is not unimportant to remark, on the other 
hand, that the British and French Retaliatory 
Orders were enforced without risk to neutral ships 
and to non-combatant and neutral lives, and as such 


8 The Eemland and The Gaasterland, Hamburg Prize Court, 
September 2, 1917, affirmed November 1, 1917, J. A. P., 296. See 
also ante, p. 46. 
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did not violate, as the German acts did violate, 
any principles of humanity. 


§ 221. The right of retaliation is clearly of 
great significance, as it enables belligerents to cast 
aside for the time being all the accepted rules 
governing neutral trade. The principal recorded 
exercise of this right occurred in the Napoleonic 
Wars, the long series of striking retaliatory decrees 
being initiated by the order of the Paris National 
Convention of May 9, 17938, which declared all 
provisions bound for England to be subject to 
sequestration even when owned by neutrals. This 
order was soon followed by the Decree of the 
Executive Directory of the 12th Ventdse in the 
fifth year of the Republic (1797) providing that all 
cargoes belonging to the enemy on neutral vessels 
were good and valid prize. Both enactments 
served as a precedent for the more famous pro- 
mulgation by Napoleon of the Berlin and Milan 
Decrees virtually establishing prohibition of all 
trade by neutrals with Great Britain. To these 
decrees the English Government promptly replied 
by the Orders in Council of January 7, and 
November 11, 1807. Lord Stowell was soon 
called upon to pronounce upon the validity of the 
British Orders against Napoleon, and he upheld 
their legality in terms which were singularly appli- 
cable to the conditions of the war of 1914-1918. 
In The Fox he stated: Retaliatory measures they 
are. Ihave no hesitation in saying that they would 
cease to be just if they ceased to be retahatory ; 
and they would cease to be retaliatory from the 
moment the enemy retracts in a sincere manner 
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those measures of his which they were intended 
to retaliate. So far, this retaliatory blockade (if 
blockade it is to be called) is co-extensive with the 
principle: Neutrals are prohibited to trade with 
France because they are prohibited by France 
from trading with England.° 


§ 222. Their Lordships’ decision in the 
modern case of The Stigsdad rested practically 
upon the same considerations.* In the Board’s 
opinion, the recitals in the Order in Council of 
March 11, 1915, sufficiently established the exist- 
ence of such breaches of law on the part of 
the German Government as justified retaliatory 
measures on the part of His Majesty’s Government. 
The only question which was consequently open to 
the neutral claimant for the purpose of invalidating 
the Order was whether, in accordance with the rule 
laid down in The Zamora,” neutrals were subjected 
to more inconvenience or prejudice than was 
reasonably necessary under the circumstances. 
An independent inquiry into the course of contem- 
porary events, both naval and military, was one 
which a Court of Prize was but ill-qualified to 
undertake for itself. Although the scope of this 
inquiry was limited in law, in fact their Lordships 
could not be blind to what was notorious to all the 
world and was in the recollection of all men the 
outrage, namely, committed by the enemy upon 
law, humanity, and the rights alike of belhigerents 


® (1807), Edw. 311, 314, 321. Cf. The Snipe (1812), ibid., 381, 
82 


2 [1919] A. C. 279, affirming Sir Samuel Evans’s judgment, 
lee We, ale Ry. 


2°[1916] 2 A. C. 77. 
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and neutrals which lead to, and indeed compelled, 
the adoption of some such policy as was embodied 
in the Order in Council of March 11, 19165. 


§ 223. The further case of The Leonora 
constitutes an admirable exposition by Sir Samuel 
Evans of the whole subject of retaliation.* The 
vessel had been seized while on a voyage from 
Rotterdam to Stockholm with her cargo of coal— 
the produce of collieries in the German occupied 
territory of Belgium—on the ground that she had 
omitted to call at a British or Allied port in 
accordance with the requirements of the Order in 
Council of February 16, 1917. To the learned 
President’s mind, if it was permissible, under the 
conditions of the present war, and in view of the 
enemy’s conduct, to allow by retaliation the 
extension of the powers of a belligerent at sea for 
the restriction of the commerce of the enemy, it 
did not appear that the Order in Council proceeded 
upon any principle inconsistent with or essentially 
contrary to those already embodied in the law of 
nations. That law could not be squeezed into a 
mould of a particular shape or size. It never had, 
or could have, the quality of immutability attributed 
to the laws of the Medes and Persians and could 
not be confined within artificial limits like an Act 
of Parliament. It had the essence and qualities of 
a living organism like the common law of this 
realm. In the circumstances existing in February, 
1917, the recognised guiding principles of inter- 
national law justified an order of retaliation against 


3 [1918] P. 182. 
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the enemy with the object of curtailing or throttling 
his trade, although it prescribed measures 
outside and beyond the ordinary rules of blockade. 
The object of the perpetrators of the indiscriminate 
and unlimited depredations of the submarines was 
to starve these islands by sinking at sight all ships 
and cargoes whether neutral or not, and by killing 
mariners whatever their nationality. Bearing in 
mind all these facts, the Court failed to see how it 
could be said that the Order in Council was not 
justified as against the enemy, and, if go 
justified, how it could be said that the consequences 
—inevitable as they were—thereby entailed upon 
neutrals were unreasonable or such as to make the 
Order illegal. 

In affirming Sir Samuel Evans’s judgment in 
The Leonora, their Lordships also expressed their 
view that when once it is established that the 
conduct of the enemy gave occasion for retaliation, 
the real question is whether the mode in which it 
has been exercised is such as to be invalid by reason 
of the burden which it imposes on neutrals, a 
question pre-eminently one of fact and of degree. 
‘ The right of retaliation is a right of the belligerent 
not a concession by the neutral.’’ 4 


§ 224. Somewhat similar principles were adopted 
by the Italian Prize Court in The Cervignano.® The 
Court held that in the absence of precise and definite 
rules of international law, or even of municipal law, 
governing the subject of retaliation, it was legitimate 
for belligerents to take as a basis for their actions the 


4 [1919] A. C. 974. 
5 [1917] G. U., April 28, 1917, No. 93. 
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particular measures resorted to by their enemies 
provided that such actions did not violate the 
“imperious obligations’? of humanity and were 
capable of being included amongst the rules of mari- 
time law, characterised as they were at the actual 
time by the supreme effort which each group of the 
belligerents was making in order to annihilate the sea- 
borne commerce of his adversary and prevent him 
from obtaining supplies of arms and ammunitions. 

With respect to France, the validity of the 
Retaliatory Orders was also never contested by the 
French Prize Courts: The Almazora;® The United 
States.” 


§ 225. It is difficult to contest the soundness 
of these judgments when the conditions prevailing 
in the war of 1914-18 are impartially examined. 
In the face of the grave provocation which the 
German measures entailed both on bellgerents 
and neutrals, it may be claimed for the Alhied 
States that they found themselves in the absolute 
necessity of retaliating, in some way, against the 
serious menace to their rights and their very 
existence which the actions initiated by their adver- 
saries in the last war involved. 

It should be emphasised, however, that retalia- 
tion is an exceptional power which must be 
sparingly exercised, and which must not be resorted 


6 (No. 2), [1920] J. O., April 29, 1920, 6502. 

7 [1921] ibid., August 20, 1921, 9742. See also Article 3 of the 
Japanese naval rules of October 6, 1914, which expressly provides 
that ‘‘ in the event of any enemy violating the laws and customs of 
war, such offenders being out of the power of the commander of the 
Japanese warship or squadron and full compensation not having been 
made for the damage done, the said commander is, in case of absolute 
necessity, authorised to resort to reprisals provided that such reprisals 
are not contrary to humanity and do not exceed the amount of damage 
done by the enemy.” 


Survey of 
retaliation as 
justified in 
the Great 
War. 


50 


A TREATISE ON THE LAW OF PRIZE. 


to except in cases of imperious necessity and when 
all other means have failed. 

The basis on which the legality of retaliatory 
orders rests before the Prize Courts, namely, that 
they should not impose on neutrals more 
inconvenience or prejudice than is reasonably 
necessary, is illusory, and does not afford any 
protection. Prize Courts are bound by the 
recitals in the Order enforcing reprisals, and those 
recitals are certain to allege a case sufficient to 
justify any action they enjoin.* The great danger 
of retaliation is that it is a political, not a legal, 
measure, and that its justification depends entirely 
on considerations foreign to a Court of Justice.® 
In the result, the neutral is left without any 
remedy. The objections to the right of retaliation 
are so overwhelmingly great that its exercise by 
belligerents must be subjected to strict contr ol, and 
the conditions under which use may be allowed of 
this grave measure strictly regulated in advance. 
The whole subject requires, in fact, complete 
consideration and revision. 


8 Sir Erle Richards, The British Prize Courts and the War, 
B. Y. I. L., 1920-1921, p. 30. 

® United States Supreme Court in The Nereide (1815), 9 Cranch. 
888, 423. 


CHAPTER LX. 
RIGHTS AND DUTIES OF CAPTORS. 


§ 226. The right of visiting and searching 
during war all private vessels * met at sea has been 
constantly recognised to belligerents. It is, in the 
words of Lord Stowell, ‘‘ an incontestable right 
of the lawfully commissioned cruisers,’’ Se Feel 
cannot be now disputed that, for the purpose of 
safeguarding his belligerent interests, a captor is 
entitled to inquire into the nationality of ships 
encountered on the seas, the nature of their cargoes, 
and the special voyages performed by them at the 
time. 

Detailed regulations on the form and manner 
in which visit and search should be carried out were 
contained in the Treaties of Pyrenees, 1659, and 
Utrecht, 1713, but many of their provisions are 
now obsolete. 


§ 227. Under modern practice, the right can 
be solely exercised by a public vessel of war of 
the belligerent State.* Private vessels com- 
missioned for the purpose of a particular war or 
‘« privateers ’’ are not entitled to proceed to visit 


1 Neutral vessels of war are not subject to visit. The question 
wag a rather controverted one in the early part of the nineteenth 
century, but it has now been definitely settled in favour of the 
exemption of neutral warships from visit and search. 

2 The Maria (1799), 1 C. Rob. 340, 359. 

3 The right of visit and search may also be exercised by the 
Customs authorities on vessels and cargoes found in the ports or road- 
steads of the belligerent State. 
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or search. ‘This rule has become firmly established 
since the Crimean War. The Order in Council of 
March 28, 1854, declared that ‘‘ it was not: Her 
Majesty’s present intention to issue letters of 
marque for the commissioning of privateers,’’ and 
no letters of marque were delivered by any of the 
beligerents during that war. The principle is now 
also consecrated by Article 1 of the Declaration of 
Paris, 1856, which enacts that privateering is and 
remains abolished. The only nation of importance 
in the world which has not formally accepted the 
Declaration of Paris is the United «States of 
America, but, as a matter of fact, no privateers 
were commissioned by that Power in any modern 
war. 

It is beheved that the best definition of a 
warship is that found in the Proclamation of the 
President of the United States of May 23, 1917: 
A vessel of war is a public armed vessel under the 
command of an officer duly commissioned by the 
Government, whose name appears on the list of 
officers of the military fleet, and the crew of which 
are under regular naval discipline, which vessel 
is qualified by its armament and the character of 
its personnel to take offensive action against the 
public or private ships of the enemy.* 


§ 228. Visit is effected by sending officers on 
board the merchantman who, in the first instance, 
examine the ship’s papers by which the character 
of the vessel, the nature of her cargo and the ports 
from and to which she is sailing are shown. By 


# Official Bulletin, vol. 1, No. 18. 
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English practice, a merchant ship must carry the 
following documents : the certificate of registry or 
passport ; the muster roll; the official log book and 
the ship’s log; the manifest of cargo; the duplicates 
of the bills of lading and the charterparty, if the 
vessel is chartered. 


§ 229. With respect to the locality where 
such right may be carried out, it is, according to 
the generally accepted rules, the place where the 
vessel is stopped by the visiting cruiser, subject to 
the proviso that no visit can be effected within 
neutral territorial waters. A belligerent was not 
therefore entitled, under the principles prevailing 
before the Great War, to conduct a vessel into 
harbour for the purpose of search, and such 
practice was declared irregular by The Hague Court 
of Arbitration in the case of The Carthage during 
the Italo-Turkish War.° The growth, however, in 
the size of modern steamers and the variety and 
multitude of cargoes carried, renders visit at sea 
impracticable at the present time. Added to this 
there is the new arm of submarine warfare and 
aeroplanes to be considered, which makes the 
stopping of belligerent cruisers for the purpose of 
a thorough search extremely dangerous. The 
altered circumstances of naval warfare have there- 
fore introduced a change in the rules hitherto 
accepted. Belligerents in the last war have 
claimed the right to bring vessels, sometimes 
through long distances and out of their course, to 
convenient harbours, where even the right of visit, 


5 Award of May 6, 1913, Rivista di diritto internazionale, Ser. 2, 
vol. 2 (1918), p. 190. 
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as apart from the right of search, could be 
exercised. The legality of the new practice has 
been affirmed by their Lordships in The Zamora,® 
where it was held that it was justifiable because 
search at sea was impossible under the conditions 
of present warfare. It is, of course, necessary 
that any diversion or detention for the purpose of 
search and visit should not be prolonged beyond 
the shortest possible time, and that the captor’s 
inquiries should be carried out speedily. Com- 
pensation must be given by the Courts in every 
case where the above requirements have not been 
duly observed by the belligerent captor. 

A new point arose before the Prize Court 
of Malta in The Montana” as a result of the 
instructions addressed by the Admiralty to British 
naval commanders that neutral vessels sailing to 
the Turkish port of Vourla were to be allowed to 
proceed only if they consented to have their holds 
sealed up in order to ensure that the goods would 
not be landed at the hostile territory. The Court 
decided that it did not seem repugnant to the 
principles of international law to hold that the 
right of visit and search included that of securing 
such part of the cargo which might appear sus- 
picious and of preventing it being discharged at a 
given port, without actually seizing it. 


The question of visit and search under modern 
circumstances was also discussed by the French Prize 
Courts in several reported judgments. In the case of 

pcb te ee ee 


6 [1916] 2 A. C. 77. See also The Bernisse; The EHlve (1921), 
1 A. C. 458, 463. 


7 [1919] 8 B. & C. P. C. 340. 
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the Spanish steamer The Federico, which had been 
conducted to Toulon for search, it was held that as, 
at the moment of seizure, the rough state of the sea 
did not allow the French capturing cruiser to proceed 
to the visit and search of the steamer on the high seas, 
the captors were entitled to bring her into a French 
port. In The Barcelo the visit which had been com- 
menced at sea had to be interrupted because, owing to 
the bulk of the cargo and the manner in which it had 
been loaded, the vessel could not be thoroughly 
examined, and she was consequently conducted to 
Nice, where the search was completed. Both in this ® 
and in the subsequent case of The Iioja,* the Court 
upheld the action of the captors. 

The same view was taken by the German Supreme 
Prize Court in The Bertha Elizabeth.2 The Italian 
naval instructions of 1917 likewise expressly authorise 
the visit and search of ships in ports (Arts. 70-71). 


§ 230. The new practice did not go without 
serious protests from the part of neutrals. Bring- 
ing in a vessel entails considerable inconvenience 
and loss to the neutral owners, especially if the ship 
is taken out of her route. 

To obviate such inconveniences several methods 
have been suggested. ‘The first suggestion is con- 
cerned with the granting of licences by belligerents 
whose authorised agents would be posted at the 
neutral ports of departure.* The second sug- 
gestion relates to the issue of passports by the 


8 [1915] J. O., May 10, 1915, 2995. Affirmed, [1916] ibid., 
August 17, 1916, 7505. 

9 [1915] ibid., August 22, 1915, 5913. 

1 [1915] (No. 2), ibid., December 2, 1915, 8778. 

2 [1915] J. A. P., 45. Cf. The Niobe, [1915] ibid., 50, and 
Article 91 of the Prize Ordinance. ; 

3 The system was adopted in 1916 of granting ‘letters of 
assurance ’’ by the British Hmbassy in Washington to exporters of 
goods inspected by British agents. 


255 


Inconveni- 
ences of 
modern 
practice. 


256 


Convoy 
system. 


The Duteh 
Convoy, 1918. 


A TREATISE ON THE LAW OF PRIZE. 


neutral State certifying the nationality and destina- 
tion of the ship flying its flag and guaranteeing her 
cargoes. ‘This course was largely resorted to in the 
seventeenth century, and several treaties of the 
period accept such certification in lieu of search.* 


§ 231. Closely connected with this practice is 
the “‘convoy system,’’ namely, the escort of the 
neutral vessels by a warship of their nation, making 
the neutral Government directly responsible to the 
belligerent for any noxious effects of the vessels 
convoyed. Great Britain has, however, per- 
sistently refused to recognise that any immunity 
from search was conferred on neutral ships by the 
fact of their sailing under a convoy. For an 
admirable exposition of the British doctrine, Lord 
Stowell’s decision in The Maria ® should be referred 
to. The only departure by Great Britain from this 
system took place at the Naval Conference of 
London, at which the British delegates agreed to 
accept that neutral vessels under national convoy 
should be exempt from search (Article 61).° After 
the withdrawal of the Declaration of London in 
1916, Great Britain reverted to her traditional 
practice. 


§ 232. Consistently with this principle, and 
in answer to the demand advanced by the Nether- 
lands Government to send in April, 1918, to its 


4 See Treaties of England with France of St. Germain-en-Laye 
of 1676; with Sweden of 1654, 1656 and 1661; and with the States 
General of 1667. Cf. The King of Denmark’s Edict of March 28, 1794. 

51799), LC. Robe s40,) 361, 

6 Article 51 of the American naval instructions of 1917 adheres to 
this system, as do also the corresponding French instructions of 1912 
and 1916 (Art. 103), the Japanese rules of 1914 (Art. 97), and the 
Rumanian rules of 1917 (Art. 39). 
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Indian colonies vessels convoyed by Dutch war- 
ships, the British Government felt compelled to 
reiterate, in the most formal manner, that the right 
of visit and search which England, whether she 
was a neutral or a belligerent, had consistently 
upheld for centuries, was not one which she could 
abandon.” As an act of courtesy and in the 
exceptional circumstances of this particular case, 
the British Government was prepared to waive the 
right of search provided that the following con- 
ditions were strictly adhered to—(1) a detailed 
list of all passengers proceeding in the convoy 
should be furnished to His Majesty’s Government, 
none but Dutch officials and their families being 
allowed to proceed; (2) full information of the 
cargo on board any merchant vessel in the convoy 
was to be supplied; (3) the Netherlands Govern- 
ment was to formally guarantee that no goods 
shipped in the convoy were either wholly or in part 
of enemy origin; (4) the ships sailing under the 
Dutch naval flag were not to carry any civilian pas- 
sengers or any cargo except warlike stores destined 
for the colonial authorities or forces, of which com- 
plete lists should be given; (5) no mails, corre- 
spondence, private matter or parcels were to be 
carried by any vessel in the convoy other than 
official despatches of the Dutch Government; 
(6) the convoy was not to leave before the above 
stipulated undertakings had been furnished and 
been found satisfactory by the British authorities. 

In granting this special concession, the British 


7 Correspondence respecting the despatch of a Dutch convoy to 
the East Indies, Miscellaneous, No. 18 (1918) [Cd. 9028] p. 7. 
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Government made it clear that it was not to be 
treated as a precedent for similar concessions in 
future, nor held to commit His Majesty’s Govern- 
ment in any way to the abandonment of their 
claims to, visit and search all merchant ships even 
when under convoy. 


§ 233. A merchant vessel which forcibly 
refuses or opposes visit subjects herself to con- 
fiscation. This principle had already been enun- 
ciated in Article 12 of the Order in Council of 
1664, which directed that “‘ when a ship, met 
withal by the Royal Navy or other ship com- 
missioned, shall fight or make resistance, the said 
ship shall be adjudged lawful prize.’’ Such was 
the rule, and the undisputed rule, of the British 
Admiralty, as Lord Stowell said in The Maria. 
By the law of nations as now understood, a 
deliberate and continued resistance to search is 
followed by the legal consequence of condemna- 
tion.® 

On the other hand, if there is no resistance 
and the visit has been duly carried out by the 
belhgerent warship and nothing suspicious or 
irregular has been found, the vessel must be 
released and allowed to proceed on her voyage. 
If, on the contrary, the vessel or her cargo arouse 
reasonable motives of suspicion in the captor, he 
is entitled to seize the vessel and bring her into a 
‘“ convenient port.’ 


§ 234. The meaning to be attached to the 
words ‘‘ convenient port’’ has been laid down 


8 (1799), 1 C. Rob. 340, 363, and Lords Commissioners of appeal 
in The Topaz (1811), 2 Acton 20, 81. 
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by Lord Stowell in a series of judgments which 
constitute an authority on the subject. As he 
stated in The Washington, convenient is a large 
and general term, leaving a certain latitude of 
discretion to captors, but a discretion which they 
are bound to exercise ‘‘cautiously.’? Con- 
veniences are of different kinds, some of a slighter 
nature, others almost indispensable. Among the 
indispensable conditions must be considered that 
of bringing a ship to a port where she may lie in 
safety, and which also affords security and pro- 
tection to the property carried on board. The 
second material ingredient of convenience is that 
the port should be of sufficient capacity to admit 
vessels to enter without unloading their cargoes, 
since it is a fundamental rule that bulk must not 
be broken.® The third important consideration is 
that the port should be a place which holds ready 
communication with the tribunals which have to 
decide the question arising out of the capture, and 
which enables the parties to get the necessary 
advice as to the defence of their rights." On 
the other hand, there are conveniences of a sub- 
ordinate nature in favour of captors which are 
also deserving of attention provided that they are 
not “* suffered to predominate over the interests 
of other persons and more especially over those 
general purposes of public justice to which the 
judge is principally bound to attend.’’ The 
privilege of electing their own ports is a con- 


9 (1806), 6 C. Rob. 275, 276. Cf. The Stidmark (No. 2), [1918] 


A. C. 475, 480. 
1 The Wilhelmsberg (1804), 5 C. Rob. 148, 144; The Topaz, 


supra. 
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venience which is thus allowed coeteris paribus to 
the captors, and it is one in which the Court will 
be disposed to support them when it does not 
become the cause of greater inconvenience to 
others.” 

The port should be as near as possible to the 
place of seizure,® and in the great majority of cases 
will be a port of the captor’s nationality and where 
his Prize Courts are established. 

If a belligerent captor’s port is not convenient, 
then the prize may regularly be carried into an 
allied port. ‘This practice is in harmony with the 
principle maintained by Lord Stowell in The 
Christopher,* and has largely been resorted to by 
the Allies during the Great War. 

The question arises whether the captor may 
bring his prize into a neutral port if his own ports 
or those of his ally are too distant and he is unable 
to reach them. Lord Stowell, in The Peacock, 
whilst laying down the general rule that captors 
should not take prizes into neutral ports, admitted 
that exceptional circumstances might occur where 
for some very particular reason it was necessary 
for the King’s ships to depart from this principle.° 
The ‘Thirteenth Hague Convention of 1907 also 
contemplates this case, and provides that a neutral 
Power may allow access to its ports and roadsteads 
to prizes, whether escorted or not, when they have 
been brought there to be left im sequestration 


2 The Washington, supra. 

3 Lords Commissioners in The Catharina Hlizabeth (1810), 
1 Acton, 309, 318; The Siidmark (No. 2), [1918] A. C. 475, 480. 

4 (1799), 2 C. Rob. 207. 

5 (1802), 4 tbid., 185, 189. Cf. The Siidmark (No. 2), supra. 
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pending the decision of a Prize Court (Article 23). 
This provision does not establish, however, an 
obligation on the neutral State which remains free 
to accept or not, as it thinks fit, prizes into its 
ports. In default of such permission, and if the 
captor is unable to take the vessel into a port, can he 
destroy the prize? 

A clear distinction must, in this respect, be 
drawn between enemy and neutral ships. 


— § 235. Enemy merchant vessels may only be 
destroyed by the capturing officer in case of 
military necessity. It is solely on the ground of 
special circumstances and when the preservation 
of the prize is impossible that destruction is 
permissible. Holland’s Prize Manual gives as 
examples of such justification the unseaworthiness 
of the prize or the commander’s inability to spare 
a prize crew.° On the other hand, the Oxford 
Manual of the Institute of International Law, 1913, 
provides that belligerents are not permitted to 
destroy seized enemy ships, except in so far as 
they are subject to confiscation ‘and because of 
exceptional necessity, viz., when the safety of the 
capturing cruisers or the success of the war opera- 
tions in which they are at that time engaged is 
seriously involved. Before the vessel is destroyed 
all persons on board must be placed in safety, and 
the ship’s papers and other relevant documents 
must be taken on board the captor’s ship.’ 

The question of destruction of enemy vessels 
was also considered by Sir Samuel Evans in The 


6 Cf. Lord Stowell in The Felicity (1819), 2 Dodson, 381, 386. 
7 Article 104, Annuaire, vol. 26 (1913), p. 641. 
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Stoer,® and he there said that the law was clear 
that, under certain conditions, an enemy ship 
captured at sea could be sunk instead of being 
brought into port to be tried in the Prize Court. 
It was equally clear upon the facts of that case 
that in the circumstances the commander, who 
had made an affidavit, was justified in sinking the 
vessel because he was not able to spare a prize 
crew in order that she might be taken into port. 
Before such a destruction, however, takes place, 
there must be proof that the ship belonged to the 
enemy, and the commanding officer must remove 
her crew and, if possible, her cargo.°® 


§ 236. The principle adopted by the French 
Prize Court was similarly that the destruction of an 
enemy ship is valid only when justified by imperative 
circumstances. Instances of such circumstances 
occurred in the following cases, all of which arose 
during the Great War: (i) when the preservation 
of the prize endangers the success of the operations in 
which the capturing cruiser is engaged ;? (11) when it 
is impossible, owing to the unfavourable state of the 
sea and the stress of the weather, to tow or convoy the 
seized vessel ;? (i11) when the prize cannot be navigated 
on account of her unseaworthy condition and as being 
too old;* (iv) generally by reason of urgent military 
necessities duly established to the satisfaction of the 


Court by the captors.* In each case the crew was 


AWK Aoal| 153 Uy, Da 12 (Gi aly 

% See also The Santa Isabel judgment of September 18, 1916, 
Off. Tr. Notes; and Lord Merrivale in The Walter Leonhardt, 
fLQ2I 7 Tul ee Ro: 

1 The Mahrousseh, [1915] J. O., December 17, 195, 9272: 

2 The Jabr-el-Kavater, [1915] ibid., January 4, 1916, 79. 

3 The Cheref, [1915] ibid., January 9, 1916, 231. 

4 The Sélimié, [1916] ibid., March 13, 1916, 2018. 
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removed from the enemy vessel and placed in safety 
and the ship’s papers preserved. 

Such was also the practice followed by the 
Sebastopol Prize Court in The Hvangelistri® and The 
Fevzi Bari,® and by the Sasebo Court in The Eors.” 


§ 237. The rule was repeatedly infringed by 
Germany. Enemy vessels were flagrantly sunk with 
their crews by German submarines. A justification 
for this illegal practice was attempted by the German 
Prize Courts, and the ground was advanced that the 
campaign in which the submarines were engaged 
rendered it impossible for them to take the ships into 
port, and that the destruction was necessary in order 
to avoid recapture by the enemy.? Such an argument 
clearly amounted to a breach of the existing principles 
of international law, which allow the sinking of enemy 
vessels solely for reasons of urgent military necessity. 
Circumstances which can be foreseen and are within 
the power or control of belligerents do not afford any 
justification. Germany was at all times aware of the 
inability of her submarines either to carry a prize 
crew or else conduct the captured vessels in for 
adjudication, and therefore the use of the submarines 
was unlawful unless they were able to conform to the 
established laws of naval warfare.® The action of the 
German captors constituted, further, an infringement 
of the German Prize Ordinance, which enacted that 
before the destruction of a prize ‘the safety of all 
persons on board, and so far as possible their effects 
and the ship’s papers, should be provided for ”’ 


(Art. 116). 


5 Judgment of August 5, 1915, Rep. Fry Libr. 

6 Judgment of August 12, 1915; and The Aios Nikolaos of even 
date, ibid. 

7 [1915] Japanese Official Gazette of February 8, 1915, No. 750. 

8 The Glitra, [1915]; The Indrani, (IOUS Us ANG Wary 2a, Mes 

2° The existing rule on the subject was adopted by Article 1 of 
the treaty signed at Washington on February 6, 1922, between the 
British Empire, the United States of America, France, Italy and 
Japan, A. J. I. L., vol. 16 (1922), 57 (supplement). 
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The precedent set by the German Tribunals was 
followed by the Austrian Prize Courts, which also 
rested their decisions on the same untenable grounds.? 


§ 238. As to cargoes on enemy ships, their 
destruction is only justifiable under the same con- 
ditions which have been held applicable to vessels, 
and it is only enemy goods or articles of contraband 
which can be destroyed. Sir Samuel Evans said, in 
The Santa Isabel, that as it was not possible owing to 
the exceptional necessities existing at the time of the 
seizure to remove any portion of the ship’s cargo, 
and as there was no doubt that the goods were 
enemy, the commander had a right to destroy both 
the vessel and her cargo too.? With regard to 
neutral goods, full restitution in value must be 
made to their owners. Lord Stowell recognised 
the right to damages of neutrals for neutral cargoes 
in an enemy ship which had been sunk,? and the 
same practice was upheld by Dr. Lushington in 
The Leucade.* This principle is strictly in accord- 
ance with Article 3 of the Declaration of Paris, 
1856, exempting from capture, and consequently 
from destruction, neutral goods on board an enemy 
vessel. 


1 The Unione, [1916] Prize Court of Pola, Zeitschrift fiir Volker- 
recht, vol. 10 (1917-18), p. 211, and same Court in The Erzen, 
[1917] N. V. B. 1917, No. 14; The Yasaka Maru. (LOL TINGS AS ale 
1925, 286. 

2 Judgment of September 18, 1916, Off. Tr. Notes, 

3 The Acteon (1815), 2 Dods. 48. Cf. The Felicity (1819), 
ibid., 881. 

4 (1855), Spinks, 217. Cf. The Ostsee (1855), 9 Moore, P. GC. 
150; Lord Phillimore, Three Centuries of Treaties of Peace, 1917, 
p. 130. The point also arose in the Great War in the case of The 
Suomi, a German ship carrying some neutral cargo which was sunk 
by a British warship in the Baltic. The matter, however, did not 
come before the Court as the Crown consented to pay compensation 
to the neutral owners. 
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In unfortunate contrast with these clear expres- 
sions of the rule of law was the doctrine adopted by 
Germany in the war of 1914-18. It was urged by the 
Supreme Prize Court in The Indian Prince® and The 
Kaipara® that no indemnity was due to the neutral 
owners of cargoes carried in enemy ships which had 
been sunk by German submarines. These judgments 
were contrary not only to the Declaration of Paris, 
which Germany had ratified, but constituted, further, 
a direct violation of the principles upheld by the Ger- 
man Government at the London Naval Conference” 
and of the provisions of the German Prize Ordinance, 
which recognises the right to compensation for neutral 
property destroyed on enemy ships (Art. 114). 

Austria-Hungary, acting on her ally’s example, 
similarly refused any compensation to neutral owners 
of goods sank with the enemy vessels.® 


§ 239. The destruction of neutral ships must, Destruction of 

as a rule, be altogether prohibited. If the captor nase: 

is unable to bring a neutral vessel into port for 
adjudication, he must release her.® Reasons of 

urgent military necessity or of other exceptional 
conditions are here strictly excluded. All cargoes 

on board neutral ships, other than contraband of 

war, are also entitled to immunity. 

The only circumstances capable of justifying 


 [ileilay) die Be 1s, (ae 

6 [1917] ibid., 218; and The Glitra; The Indrani, supra. 

7 Lond. Decl. Proc., 99. The same is also the view of the 
authoritative German publicists, Schramm, Prisenrecht (1913), 
pp. 388, sq.; Wehberg, Das Seekriegsrecht (1915), pp. 297, sq.; 
and Bernsten, Das Seekriegsrecht (1911), p. 188. See also ante, 
4, LOR. 

, 8 The Yasaka Maru, [1917] Pola Prize Court, G. A. I., 1925, 
286. 

9 British Memorandum to the London Naval Conference, 1909, 
in Lond. Decl. Docs., 6; Article 303 of Holland’s Prize Manual; 
Japanese Memorandum in Lond. Decl, Proc., 49; Maisonnaire v. 
Keating (1818), 2 Gall. 325, 337. 
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the destruction of a neutral ship are her resistance 
to visit and search, or her employment in unneutral 
service or in blockade running. 

No sinkings of neutral vessels by any of the 
Alhed States were recorded during the Great 
War.’ 


The same practice was not, however, followed by 
the Central Powers. Their attacks upon neutral 
property remain quite unparalleled in the history of 
modern civilisation. It has been estimated that over 
1,700 neutral ships were destroyed and some 2,000 
neutral sailors killed in the course of the campaign 
undertaken by German and Austrian submarines 
against neutral commerce. 

It is surprising and indeed regrettable that such 
destructions should have been held justifiable by the 
German and Austrian Prize Courts. In The Maria? 
and The Laila* the Berlin Supreme Court, in affirm- 
ing the judgment of the Hamburg Court, decreed that 
the sinking of the neutral vessel was lawful, because 
the proximity of enemy cruisers gave rise to fears that 
she would be recaptured and because the German 
submarines could not take her in. The same argu- 
ment was invoked by the Pola Court in The Aurrera.* 
No compensation was consequently paid to the 
neutral claimants for the illegal destruction of their 
ships. The only restitution ever made by the German 
Prize Courts was in the case of neutral cargoes 
destroved with the neutral vessel which was carrying 


1 The solitary exception to this statement concerned two small 
sailing vessels, The San Nicolo and The Aghios Nicolaos, which 
were sunk by the French naval forces because suspected of breach 
of blockade, but which were decreed to have been unlawfully 
destroyed, full compensation being awarded to their owners by the 
Irench Prize Court, [1916] J. O., May 18 and 21, 1916, 4882, 4508. 

2 [19161 J. AvP. 8d, 

2 [1916] ibid., 81. Cf. Hamburg Prize Court in The Ares, 
[1918] G. A. I., 1925, 255. 

4 [1918] N. V. B., 1918, No. Ql. 
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them and which were found not to be contraband of 
5 
war. 


§ 240. Capture is the act whereby a belli- 
gerent warship compels a vessel to conform to her 
will. As Lord Stowell held in The Edward and 
Mary,® the sending of a prize master on board 
the merchant vessel is indeed a very natural overt 
act of possession, but it is not by any means 
essential to constitute a capture. If a ship is 
compelled to lie to and obey the orders of the 
captor’s cruisers, she is then completely under his 
dominion, as she has no ability to resist and 
no prospect of escape. There existed many 
instances of captures where no one had been 
actually put on board the prize, as where ships 
had been driven on shore or into port. 

The striking of the vessel’s colours at the 
approach of the belligerent warship does not in 
itself amount to a capture.” The fact has to be 
tested by inquiring whether the ship has submitted 
to the captor’s orders. When that is done deditio 
is complete, even though there may be on the part 
of the prize an intention to seize an opportunity of 
escape should it present itself. In the case of 
The Pellworm, the hauling down of their flags by 
the German vessels was accompanied by a change 
of course towards the land, and was anything but 
aclear intimation of submission. The vessels were 


5 The Berkelstroom, [1918] Supreme Court, reversing judgment 
of the Hamburg Prize Court, G. A. I., 1918, 145 (Claims Nos. 6, 
8 to 14, 18 and 19). 

6 (1301), 3 C. Rob. 305. Cf. The Hercules (1819), 2 Dods. 358, 
262. And United States Supreme Court in The Grotius (1815), 9 
Cranch. 368. 

7 The Pellworm, [1922] 1 A. C. 292. 
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in fact endeavouring to escape, and did not arrest 
the movement until they reached neutral territorial 
waters. In the circumstances, their Lordships 
came to the conclusion that there was no capture, 
as the belligerent cruiser had not succeeded in 
submitting the ships to his will.* 


This: judgment should be compared with that of 
the German Supreme Prize Court in The Bertha 
Klizabeth, where it was held that capture is in sub- 
stance a measure material in character which reduces 
itself to the taking of violent possession of the 
merchant ship by the commander of the capturing 
vessel and her consequent submission to his orders. 
It was, of course, true that every taking of possession 
by the captor which had as a result to make the 
ships conform to his instructions was not a seizure. 
What had to be considered was the aim or intention 
in the mind of the commander at the time he pro- 
ceeded to take the measures in question against the 
vessel .? 


With respect to goods, the date of their seizure 
is the date upon which the hand of the Crown 
is put on the goods; it is the taking possession of 
the goods that constitutes capture.’ 


§ 241. Capture must be distinguished from 
the right of visit and search which is only of a 
temporary character, whilst capture is effected with 
the object of bringing the seized property before 
the Prize Court for adjudication. By the old 


8 The Pellworm, [1922].1 A. C. 292, 302. And The Loekken, 
[1918] 9 L. R. P. C. 17n; affirmed, [1920] zbid., 18n. 

ST LOLO Ne eeA ebb 

1 Sir Samuel Evans in The Ixion, March 20, 1915, Off. Tr. 
Notes. And The Feliciana, [1915] 8 L. R. P. GC. 418. 
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rules, seizure meant seizure at sea. Under modern 
conditions, in all cases where the right of visit 
and search cannot be carried out at sea and the 
vessel or her cargo is brought into port, capture 
means detention after the right of visit and search 
have been concluded. 


§ 242. Belligerents are under a duty not 
to exercise the right of capture except under 
reasonable suspicion and on sufficient grounds that 
the ship or her cargo is subject to condemnation. 
They become lable for damages, costs and 
expenses when seizure is improperly made. 

Damages, costs and expenses mean full 
indemnification. The party unjustly deprived of 
his property must be put as nearly as possible in 
the same situation as he was before the depriva- 
tion.” In The Triton Lord Stowell allowed costs 
and damages against the captors for seizure on 
an insufficient ground;* in The Corier Maritimo 
he granted demurrage for unnecessary diversion 
and protracted delay in proceeding to adjudica- 
tion;* and in The Madonna del Burso® he gave 
claimants damages and expenses for unjustifiable 
seizure and detention. Claimants are not, how- 
ever, entitled to damages when the vessel does 
not carry the prescribed papers on board and when 
such papers are fraudulent, or when she sails under 


2 The Ostsee (1855), 9 Moore, P. C. 150. 

3 (1801), 4-C:-Rob.. 78. Cf. The Charming Betsy (1804), 2 
Cranch. 64 (U. S. Supreme Court). a 

4 (1799), 1 C. Rob. 287. Cf. The Zee Star (1801), 4 ibid., 71. 

5 (1802), 4 ibid., 169. Lords Commissioners in The Hlizabeth 
(1809), 1 Acton, 10. And The Ostsee (1855), 9 Moore, P. C. 150. 
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false colours or there exists any other element of 
fraud, prevarication, or suspicion.°® 

That the Crown is, under the new rules, liable 
to damages appears clear from their Lordships’ 
decision in The Zamora. In proceedings to which, 
under the new practice, the Crown, instead of the 
actual captors, is a party, both damages and costs 
may, in a proper case, be awarded against it or 
against the officer by whom it is represented.” 

A “* proper case *’ imports the cardinal ques- 
tion whether there was ‘‘ probable cause ’’ or 
any “‘ circumstances of suspicion’’ justifying the 
seizure. 


§ 243. As to “‘ probable cause,’’ the question 
can only be ascertained by the Court according 
to the circumstances of each particular case, as 
the phrase itself is incapable of precise definition.*® 
That the claimants have suffered inconvenience 
and loss owing to the state of war does not by itself 
wfford a valid claim for damages. The reason for 
this rule was rested by Sir Samuel Evans on the 
consideration that the delay or inconvenience 
resulting to a vessel as the necessary result of her 
diversion or detention and consequent losses were 
some of the unfortunate, albeit minor, conse- 


© The Madonna del Burso (1802), 4 ©. Rob. 169, 183; The 
Eliza and Katy (1805), 6 ibid., 185, 198. Cf. French and Japanese 
Memoranda, Lond. Decl. Proc., pp. 29, 49; Supreme German Prize 
Court in The Dahlia, [1916] J. A. P. 117. The fact, however, that 
the ship emitted dense smoke on the approach of the capturing 
vessel is not a justifiable ground for seizure: The Liesbeth Betty, 
1916] ibid., 118. 

7 [1916] 2 A, C. 77. And Lord Merrivale in The F. J. Lisman, 
HOLO] WU Tul. I. Re 4555 462: 

® Sir Samuel Evans in The Kronprins Gustav Adolf, [1917] 
2 B. & C. P. C. 418, 420; Malta Prize Court in The Montana, 
1919] 3 tbid., 340, 345, 
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quences of war, to which those engaged in shipping 
had to submit, as other citizens must in other 
capacities and walks of life.® 

It is only special and exceptional circumstances 
which warrant the payment by the captors of costs 
and damages for detention of ships and their 
cargoes. There must, in other words, be some 
grave or serious negligence or misconduct on the 
captor’s part. 


§ 244. The next ground justifying capture, 
that of ‘‘ circumstances of suspicion,’’ was fully 
discussed by their Lordships in The Baron Stjern- 
blad. In this case the claimant was held not to 
be entitled to either costs or damages, on the 
principle that suspicious circumstances existed 
although he was found to be entirely irresponsible 
for that state of fact. ‘‘ The question in every 
case is whether circumstances of suspicion exist, 
and not who is responsible for their existence.”’ * 

The cases where a Prize Court has taken the 
view that no ‘‘ circumstances of suspicion ’’ could 
be invoked by the captors in justification of the 
seizure are extremely few. Such an _ instance 
occurred before the Supreme Court of Gibraltar in 
Prize in The Cretic,? the cargo on board of which 
had not only been innocently and lawfully shipped, 
but was innocent and lawful throughout. Here 
the shipowners were awarded damages and 


9 The Juno, [1916] P. 169. And The Katwyk, [1915] 1 B. & 
CG. P. C. 282: The Stigsdad, [1916] P. 123; The Tredegar Hall, 
(1916] P. 217. 

1 [1918] A. C. 173, 179. Cf. United States Supreme Court in 
Locke v. United States (1818), 7 Cranch. 339. 

27(1991)) $ B. & Cl B.C, 967.” 
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expenses, as the Court came to the conclusion that 
there were no suspicious circumstances attaching 
either to the cargo or the bills of lading, and that 
the seizure of the goods and their unloading at 
Gibraltar were therefore wholly unreasonable. 


§ 245. Damages will also be decreed against 
the captors when they are guilty of “‘ undue ”’ 
delay in the discharge of the cargo or the institu- 
tion of the proceedings before the Prize Court. 
In The Remonstrant,* the master was ready and 
desirous to have the goods unloaded, but the 
representatives of the Crown refused the necessary 
permission until three months had elapsed. The 
Board, in granting damages for detention, held 
that, although the responsible decisions which the 
Crown’s officers are obliged to take required time 
and opportunity for inquiry and deliberation, 
there was nevertheless evidence in this case 
that the delay was ‘‘undue’’ in the sense of 
‘* exceptional and unreasonable.”’ 


§ 246. There is a considerable controversy 
on the point whether damages should be awarded 
to the claimants in respect of seizures made under 
a misapprehension or ignorance of a legal question 
by captors. Lord Stowell, in The Luna, had held 
that when the seizure has been effected by the 
captors placing a wrong construction upon an 
Order in Council, he would not impose upon them 
the obligation of paying any costs or damages, 
subject to the proviso that the Court would not 
grant again that indulgence in any future case 


3 [1917] 8B. & C. P. O, 14. 


RIGHTS AND DUTIES OF CAPTORS. 


arising on the same facts.* This rule was applied 
by Sir Samuel Evans in The Sigurd, where the 
captors were found to have been guilty of a similar 
mistake as to the interpretation of an Order in 
Council.* The Luna was, however, expressly 
disapproved by their Lordships in The Bernisse; 
The Elve, and the view was adopted that captors 
could not be relieved from liability unless there 
was ‘‘ something connected with the ship which 
gave rise to the suspicion for seizure.’’* Here 
the doubt was merely on the meaning of an Order 
in Council, and such a doubt, even if honestly 
entertained, was not suflicient to exempt captors 
from paying damages. 


§ 247. A somewhat identical conclusion was 
reached by the German Prize Courts in the war of 
1914-18. It was held by the Supreme Court that a 
wrong construction placed by captors on the provi- 
sions of the prize Ordinance did not constitute a 
justifiable reason for seizure, and the claimant was 
therefore entitled to damages.7 The Court is bound 
to take an objective standard in considering the 
question of a captor’s responsibility for unjustifiable 
capture.* And, following the international practice 
in force since The Alabama claims, it is only 
direct damages resulting from the wrongful seizure 


4 (1810), Edw. 190. 

SS LOL ee. 250: 

6 [1921] 1 A. C. 458. Interest by way of damages may also 
be awarded, under the general jurisdiction of the Court, in all cases 
of unjustifiable capture or of misconduct after capture : Lord Merri- 
vale in The Drottning Sophia, [1920] P. 200. Cf. Sir Samuel Evans 
in The Kronprins Gustav Adolf, [1917] 2 B. & C. P. C. 418. And 
French Prize Court in The Apollonia, [1915] J. O., July 12, 1915, 
4740. In the latter case both damages and interest were granted to 
claimants for unlawful seizure of their goods. 

7 The Elida, [1915]; The Gefion, [1915] J. A. P. 8, 16. 

8 The Belle Ile; The Skaraborg, July 6, 1915, Rep. Fry Libr. 
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that must be taken into account. Indirect losses 
suffered by claimants, such as loss of future profits, 
are too fortuitous and uncertain to form a basis for 
the assessment of costs.® 

§ 248. The rule followed by the French Prize 
Courts is that a claim for damages against a captor 
can only be adjudicated upon accessorily to a judg- 
ment on the validity of the vessel’s seizure, so that 
where a neutral ship was allowed after the unlivery 
of her cargo to continue her voyage, the Court was 
incompetent to decide the question whether any 
damages were due to the shipowner for the deviation 
and detention of his vessel.* 


§ 249. The title of the Crown to property 
seized as prize is not complete without adjudication 
in its favour by the Prize Court.* The first duty 
of the Crown is, therefore, to preserve the property 
in order that it may be dealt with as the Prize 
Court shall determine. If the property seized be 
a ship with cargo on board, the cargo should not 
(except under special circumstances), be disturbed 
until the ship is brought into a convenient port.® 
The duty of the Crown is generally discharged by 
the captors, and it is therefore sometimes referred 
to as ‘‘ the duty of the captors.’’ 

A Prize Court possesses, of course, all inci- 
dental jurisdiction necessary to enable it to keep 
control over the captured vessels or goods.* 


9 Same Court in The Sydney Albert, [1915] J. A. P. 48. 
Cf. The Liesbeth Betty, [1916] ibid., 118. 

1 The Fortuna, [1915] J. O., June 14, 1915, 39038; The Jiul 
(No, 2), [1917] ibid., August 238, 1917, 6732 (Conseil d’Htat). 

2 The Siidmark (No, 2), [1918] A. C. 475, 479. 

3 The Washington (1806), 6 C. Rob. 276, Story op. cit., p. 37. 

4 Egyptian Bonded Warehouse Co. v. Yeyasu Goshi Kaisha, 
f1922 LAN Ceti. 
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Although the primary duty of the Court is to 
preserve the res for delivery to the persons who 
ultimately establish their title, there are cases 
where this cannot be done, either because the 
property is perishable in its nature, or because 
there is some other circumstance which renders 
its preservation impossible or difficult.° In such 
cases the Court has the power to order the sale or 
realisation of the res. 


§ 250. The true extent of the duty which 
belligerents owe to the neutral owners of goods 
on board a lawfully captured ship has been con- 
cisely defined by Lord Stowell in The William.® 
Captors are under a duty to take all reasonable 
care of the property, and this obligation is not 
limited merely to take as much care as they would 
use about their own affairs. The law requires that 
there should be “* no deficiency of due diligence.”’ 
This judgment was cited and approved by their 
Lordships in The Santa Catharina.” 


§ 251. Property which has been destroyed or 
lost by the negligent act of the captors must 
therefore be restored in value, and the claimant 
is entitled to a decree or judgment against the 
captors for such value.® 

The captors are not, however, insurers bound 
to restore the goods in any event,” and there is no 
obligation on the part of the Crown or its executive 


The Zamora, [1916] 2 A. C. 77. 
(1806) (No. 3), 6 C. Rob. 316, 317. 
[1919] 3 B. & C. P. C. 367. 
The Oscar II., [1919] 3 B. & C. P. C. 421; affirmed, [1920] 
3 ibid., 588. Cf. Lord Stowell in The Der Mohr (1800), 3 C. Rob. 
129. 

9 The Santa Catharina, [1919] 3 B. & C. P. C. 367. 
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officers to effect insurances against fire for the 
benefit of cargo owners, whether the cargo be 
landed or kept on board a captured ship.” On the 
other hand, if the Marshal of the Court insures the 
property he is not entitled to recover from the 
owners the amount of the insurance as he cannot 
claim to have insured for their behalf.* Nor are 
captors lable if the goods are stolen from them.* 
If there has been ‘‘ reasonable care and abstention 
from wilful wrong,’’ * they are exonerated from 
all responsibility. It follows that captors are not 
bound to expend labour and material upon prizes 
for the purpose of their preservation. They must 
of course, take due diligence of the captured goods 
and they must not wantonly or needlessly restrain 
or obstruct the owners in any steps they would 
otherwise be able to take, and would take, in the 
interest of the seized property.° But there their 
duty ends. 


A similar view was taken by the French Prize 
Court in The Jiul in exempting from liability captors 
when evidence showed that they took all the necessary 
measures for the conservation of the prize. As no 
fault could be proved against them, the Court decided 
that they could not be held responsible for any 
average loss or waste suffered by the cargo during its 


. unloading.® 


1 The Siidmark (No. 2), [1918] A. C. 475; The Cairnsmore, 
[1921] 1 A. C. 489; The New Sweden, [1922] 1 A. C. 229. 

2 The Cairnsmore, [1920] P. 409; affirmed, [1921] 1 A. C. 489. 
And Lord Stowell in The Catherine and Anna (1801), 4 C. Rob. 39. 

3 The Maria (No. 2), (1808), 4 C. Rob. 348. 

4 The New Sweden, [1922] 1 A. C. 229, 232. 

5 The Wilhelmina (No. 2), [1925] 22 Lil. L. R. 150. 

6 (No. 2), [1917] J. O., August 23, 1917, 6732 (Conseil d’Htat). 
German Prize Courts decline jurisdiction in all similar claims of 
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§ 252. The power to requisition the property 
of neutrals existing within their territory has been 
claimed by belligerents at various periods, but there 
is much difference of opinion as to the precise 
conditions under which it can be lawfully asserted. 
The only British prize decision, previous to the 
Great War, dealing with the subject of requisition 
is The Curlew” where it was decided that there 
may be cases of necessity in which the right of 
self defence—the first law of nature and of nations 
—supersedes all inferior rights and dispenses with 
the usual modes of proceeding. 

On the other hand, the legality of the practice 
has been strenuously resisted by neutral States as 
being an arbitrary measure prejudicial to their 
interests and as involving an indirect participation 
of neutral property in war operations. 

The only rule which can be laid down with some 
confidence is that the right of angary—if exercis- 
able at all—may only be exercised by a belligerent 
for strategical purposes of immediate necessity. It 
imposes, in every case, the obligation upon the 
captor to make full compensation for property so 
appropriated. 


§ 253° An instance of an unwarranted use 
of the right is afforded by the Act of Congress 
passed by the United States in 1863 which provided 
for the requisition of any captured neutral vessels, 
arms or munitions of war or other material for the 
use of the American Government before or after 


damages against the Crown: Supreme Prize Court in The Batavier 
Wile (MOUS, Gry BMx toy ESS llistox 5 
7 (1812), Stewart’s Vice-Admiralty Cases (Nova Scotia), 312, 


322. 


ZiT 


The right of 
angary. 


United States 
Act, 1863. 


The Zamora 
case. 


A TREATISE ON THE LAW OF PRIZE. 


adjudication by a Prize Court. Great Britain 
immediately protested against the Act, and it was 
admitted by the then Attorney-General of the 
United States that the step could not be justified 
by any existing principle of international law. The 
exercise of angary as a general measure and in 
collective cases is therefore an infringement of 
the rules governing the question, as it is solely 
in isolated instances and then only for pressing 
military necessities that the right can be enforced. 


§ 254. During the world-war of 1914-1918, 
the whole subject of angary came up for discussion 
by their Lordships in the now famous case of The 
Zamora. Sir Samuel Evans’s judgment which 
rested on the doctrine that it was within the power 
and prerogative of the Crown to make a general 
order for the requisition of neutral property * was 
reversed on appeal, it being held by the Board that 
there was no such general right known to the law 
of nations by which a belligerent could exercise 
compulsory purchase over goods belonging to 
neutrals, even in his own territory. Their 
Lordships entirely repudiated any suggestion of the 
Crown possessing the power to requisition on the 
Ingh seas, or on property brought in the 
belligerent’s port for the purpose of visit or search. 
Any similar order addressed by the Crown to the 
Prize Court was not binding. The rule ought to 
be construed merely as a direction to the judge in 
cases where it might be determined that, according 
to the principles of international law, the Crown 
had a right to requisition the vessel or goods of 


Sloe. 2%. 
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enemies or neutrals. The authorities pointed to 
the view that international custom had developed 
on this matter a practice of its own and did not 
recognise the right of each nation to apply its 
own municipal laws. 

The conclusion reached by the Board was that 
there existed undoubtedly special reasons which 
conferred upon a belligerent the power to requisi- 
sion property in the custody of his Prize Court 
pending a decision of the question as to 
condemnation or release of such property, but this 
power was strictly limited. It could only be 
exercised subject to compensation and where all of 
the following conditions concurred: (a) the 
neutral vessels or goods ought to be urgently 
required for use in connection with the defence of 
the realm, the prosecution of the war, or other 
matters involving national security; (b) there must 
be a real question to be tried, so that it would be 
improper to order an immediate release; and 
(c) the right should be enforced by application to the 
Prize Court, which must determine judicially 
whether, under the particular circumstances of the 
case, the right was exercisable. In every instance, 
it was for the Court, and not the executive of the 
belligerent State, to decide whether the power to 
requisition neutral property could be lawfully 
asserted.° 

English practice consequently provides a 
serious guarantee to neutrals. The determination 
of the question whether the particular act is lawful 
or not is left for decision to a tribunal organised 


© [1916] 2 A. C. 77. Cf. The Canton, [1917] A. C. 102. 
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on judicial lines and does not depend on the 
executive orders of the belligerent’s Government. 


The right of angary has also been resorted to in 
the last war by the French and German military 
authorities which on several occasions requisitioned 
neutral property taken in as prize into their ports or 
roadsteads. The legality of the step was not ques- 
tioned by their respective Prize Courts, and no special 
conditions were raised on its application other than 
the payment of indemnity to the neutral owners.? 


§ 255. The case of The Sorfareren? involved 
the question of general average, a question which 
British Prize Courts had never previously been 
called upon to decide. It was urged by claimants 
in this case that the seizure by the captors of goods 
imposed upon them the burden of bearing a pro- 
portional contribution to the general average loss 
incurred before seizure. Sir Samuel Evans, in 
adjudicating upon this action, drew a_ broad 
distinction between liens arising from private 
engagements or the contractual relations of the 
parties, such as pledges—which are disregarded by 
Prize Courts—and liens established by the general 
law of the mercantile world independently of any 
contracts. The latter are entitled to the considera- 
tion of the Court. It therefore appeared right on 
principle that where a claim of general average 
by the ship against the cargo existed before the 
goods were seized, the captors took cum onere of 


1 French Prize Court in The Rioja (No. 2) and The Teresa 
Fabregas, [1915] J. O., December 2 and 22, 1915, 8778, 9410: German 
Supreme Court in The Pitea wnd Presto, [1918] G. A. I, 1924. 9965. 
The Forsete, [1918] judgment of June 27, 1918, Rep. Fry. Libr. 
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the cargo’s contribution to the general average loss. 
Such claim stood upon the same footing as a claim 
for freight and had the first right against the funds 
in Court.* 


§ 256. The difficulties arising from the pay- 
ment of freight in prize matters present rather 
complicated features, and the whole subject 
requires, in fact, careful attention. It is essential 
to distinguish, at the outset, between cargoes in 
neutral vessels and cargoes in British vessels. 

The doctrine which, as a general rule, secures 
to neutral ships their full freight is based on the 
consideration that a national of a neutral Power 
enjoyed at all times, and even before the Declara- 
tion of Paris, the right to carry enemy goods to 
hostile territory, subject, of course, to the 
correlative right of the belligerent to seize such 
enemy property. Lord Stowell said in The 
Fortuna that the general principle has been stated 
very correctly that where a neutral vessel is brought 
in on account of the cargo, the ship is discharged 
with full freight because no blame attaches to her; 
she is ready and able to proceed to the completion 
of the voyage, and is only stopped by the incapacity 
of the goods.* 


§ 257. Exception is made when the cargo 
carried by the neutral is contraband, or when the 
pursuit of the voyage amounts to a breach of 
blockade. Sir Samuel Evans, in The Jeanne No. 2, 


3 Cleary v. McAndrew; The Cargo ex The Galam (1863), 2 


Moore, P. C. (n.s.) 216, 235. 
4 (1809), (No. 2), Edw. 56, 57. And The Bremen (1801), 4 C. 
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whilst recognising the existence of a discretionary 
power in the Court, refused to allow freight to the 
neutral shipowner on the ground that the cargo on 
board his vessel consisted of contraband goods.” 
Even when the neutral shipowner is completely 
ignorant of the contraband nature of the cargo, his 
claim for freight is disallowed. Lord Sumner, in his 
judgment given on behalf of the Board in The Prins 
der Nederlander, expressed agreement with this 
statement and said that a neutral who had done his 
best to aid one belligerent by carrying contraband 
for him, could not ask that the captors should pay 
the penalty for their own success in defeating the 
attempt by rewarding the neutral carrier as if his 
venture had succeeded. That would be to 
encourage the carrying of contraband, whereas it 
is a thing to be deterred. Nor should ignorance 
of what he is doing be a safeguard to the carrier. 
If he is to be deterred, it must be made worth his 
while to know, im order that he may prefer to 
abstain.° 

There is only one instance where the carriage 
of contraband does not forfeit freight to the vessel 
and this exception rests on perfectly justifiable 
reasons. It relates to neutral ships which started 
upon innocent voyages. In The Katwyk, Sir 
Samuel Evang decided that he ought not to deprive 
the vessel of freight because the goods carried, 


5 [1917] P. 8. In The Gamma, the German Supreme Prize 
Court held likewise that the neutral shipowner was entitled to freight 
when the goods carried did not constitute contraband of war : [1918] 
GivAT IE, 1908; 2384. 

6 [1921] 1 A. C. 754. And Lord Stowell in The Oster Risoer 
(1802), 4 C. Rob. 199. Cf. United States Supreme Court in The 
Commercen (1816), 1 Wheat. 382: The Peterhoff (1866), 5 Wall. 28. 
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although contraband, were not declared go until 
after the vessel had sailed.’ 


§ 258. By French practice, freight is always 
allowed to claimants against whom no fault can be 
imputed for the despatch of the contraband. Thus, 
in The Fortuna,® the shipowners, who were proved to 
have been in complete ignorance of the contraband 
character of the cargo, were held to be entitled to claim 
from the Marine Minister payment of the freight on 
the goods condemned, provided they were able to show 
that they had not yet received freight and to establish 
the exact amount of such freight up to the port where 
the unloading of the cargo took place (as on a 
quantum meruit and pro rata itineris). Interest on 
the freight due is, further, given from time of seizure 
when the capture is effected without reasonable 
cause.? 


§ 259. On the other hand, no freight is 
granted to British or allied vessels, even when the 
goods on board are not contraband, on the ground 
that such vessels are not permitted to carry enemy 
cargo or engage on voyages having for object the 
shipment of enemy goods. They are under an 
‘incapacity to proceed,’’ which incapacity 
deprives them from the opportunity of earning 
freight.* In instances, however, where the ship- 
ment took place before the outbreak of war, and the 
voyage was partly accomplished, as in The Juno, 
Sir Samuel Evans held that it would not be right 


TaelOUSi| le ete Orman C282: 

8 [1915] J. O., June 14, 1915, 3903. 

29 The Oranje Nassau, [1915] ibid., August 19, 1915, 5819. 

1 The Fortuna (No. 2), (1809), Edw. 56, 57; The ‘Friends (1810), 
ibid., 246. 
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to withhold from the shipowners all the freight.” 
What part should be awarded he referred to the 
registrar and merchants, but stated for their 
guidance the following rule: “‘ such a sum is to be 
allowed for freight as is fair and reasonable in all 
the circumstances, regard being had to the rate of 
freight originally agreed (although this is not 
necessarily conclusive in all cases), to the extent 
to which the voyage has been made, to the labour 
and cost expended, or any special charges incurred 
in respect of the cargo seized before its seizure and 
unlivery, and to the benefit accruing to the cargo 
from the carriage on the voyage up to the seizure 
and unlivery, but no sum is to be allowed in respect 
of any inconveniences or delay attributable to the 
state of war, or to the consequent detention and 
seizure.” 

It is, in fact, an equitable principle that where 
« common incapacity exists, the loss should be 
apportioned equally between the ship and the 
goods. The vessel must not pursue her voyage nor 
must the cargo be carried to destination. <A 
similar rule exists in the case of blockades. Lord 
Stowell made this quite clear in his judgment in 
The Friends: If the incapacity of completing the 
voyage 1s exclusively attributed to one of the parties 
—ship or cargo—it would be proper that the loss 
should fall there; but the fact is that the calamity 
is common to both, for both ship and cargo were 
equally affected by the blockade. The ship could 
not have entered the interdicted port in ballast, any 
more than the cargo could have entered it in any 


2 [1916] P. 169. Cf. The Iolo, [1916] P. 206. 
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other vehicle. The loss arises from the common 
incapacity of the one and of the other; I think, 
therefore, that what equity would suggest is that 
the loss should be divided; and under these cireum- 
stances, I shall direct a moiety of the freight to be 
paid.* This practice was followed and approved 
by their Lordships in The St. Helena during the 
war of 1914-18.* 


§ 260. It is important to remember, on the 
other hand, that the common law doctrine under 
which claimants are given either the whole of the 
freight or nothing at all, according as to whether 
the contract of affreightment has been performed 
or not, does not apply in prize cases. As Sir 
Samuel Evans said in The Corsican Prince,° Prize 
Courts “‘ deal with claims in accordance with the 
law of nations and upon equitable principles freed 
from contracts.’ They must, therefore, take all 
the circumstances into consideration, and may 
award the whole or a moiety of the freight or a sum 
pro rata itimeris. Captors are not bound by the 
terms of the charterparty, although it may not be 
colourable or liable to any imputation of fraud,® and 
they may discard the contract altogether or with- 
hold or diminish the sum according to the special 
conditions of each case. 

§ 261. Side by side with the right of a ship- 
owner to earn freight, there exists a correlative 
right of the Crown to ask claimants to whom goods 
have been released to pay freight by reason of the 


3 (1810), Edw. 246, 248. 
4 [1916] 2 A. C. 625. 
5 [1916] P. 195. 

6 The Twilling Riget (1804), 5 C. Rob. 82, 87. 


285 


Common law 
rule on 
freight not 
applicable to 
prizes. 


Captor’s right 
to receive 
freight. 
British 
practice. 


286 


French 
practice. 


A TREATISE ON THE LAW OF PRIZE. 


fact that captors having seized the vessel have 
thereby acquired a title to her profits. Such 
freight, however, is only payable when the cargo 
has been brought to destination in accordance with 
the intention of the contracting parties. The 
established system was stated by Sir Samuel Evans 
as follows: Whenever the captor brings goods to 
the port of actual destination, he shall be entitled 
to the freight on the ground that the contract has 
been fulfilled, but in all other cases freight shall 
not be due, although the ship may have performed 
a very large part of her intended voyage.” It is 
true that, as Lord Stowell had already pointed out, 
this rule sometimes operated to the advantage of the 
cargo and sometimes to the advantage of the vessel. 
‘“The possible advantage or disadvantage; 
however, of an interruption of the original voyage 
was but an accidental circumstance to which the 
Court would but slghtly attend.’’ It would 
introduce a ‘‘ labyrinth of minute considerations ”’ 
through which the judge would not be able to find 
his way." It would also necessitate a close 
investigation of all the terms, conditions and 
circumstances involved in the contractual obliga- 
tions of the parties and of their nghts and 
liabilities under foreign municipal law which this 
Court had always refused to undertake.® 


§ 262. It is interesting to contrast this judgment 
with that given by the French Prize Court in the case 


A Dhe holand., [LOU aise tombs @eeuice: 

8 The Fortuna (1802), 4 C. Rob. 278; The Diana (18038), 5 
ibid., 67, 71; The Vrow Anna Catharina (1806), 6 ibid., 269, 272. 
Cf. Mr. Justice Story in The Ann Green (1812), 1 Gall. 274, 299. 

9 The Roland, supra. 
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of Zhe Barmbek. The action arose on the claim of a 
British company asking that the freight paid to the 
French Minister of Marine at a pro rata itineris should 
be restored on the ground that the charterparty 
governing the contract of affreightment referred to 
English law under which no freight is due except 
when the goods are brought to the port of destination. 
The Court ruled that a captor is not bound by any 
contracts which might have taken place between the 
shipper and the shipowner or the charterer. It was 
impossible to admit that the prize procedure of a 
State could be modified by the municipal legislation 
of other Powers. The true rule was that such procedure 
must rigorously follow the jurisdiction and practice 
admitted in its own country.* The principle of the 
captor’s right to a proportionate freight had always 
been acted upon in France,? and the Court declined 
to sanction any departure from the settled law 
established by judicial precedents. In its opinion, 
a belligerent took the vessel exactly as she stood at 
the time of seizure, together with all the accrued 
benefits, and he was consequently entitled to the freight 
earned by the ship.* 


§ 263. The general principle may be laid down eter 
that salvage is only payable upon a meritorious ~~" 
service rendered to the ship or cargo prior to 
seizure as prize. Sir Samuel Evans maintained 
this doctrine in The Chateaubriand by holding that 
such proportion of the salvage awards and costs 
as were attributable to the goods, whether ascer- 
tained by agreement or by judgment, ought to be 
allowed to salvors out of the proceeds of the sale.* 


1 £1916] J. O., July 24, 1916, 6611. 

2 The Julius, November 25, 1870; The Vorsetzen, November 2, 
1871; The Alma, December 18, 1871 (unreported), cited in The 
Barmbek, supra. 3 The Meta, [1920] J. O., June 18, 1920, 8431. 
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§ 264. As regards claims for prize salvage on 
the recapture of a neutral vessel or cargo from an 
enemy captor, the rule is that no salvage is due by 
the owners. This view rests on the proposition 
that the liberation of a bona fide neutral from the 
hands of the enemy is no beneficial service inas- 
much as the same enemy would be compelled by 
the Courts of his own country to make restitution 
of the property unlawfully seized. Such was the 
argument on which Lord Stowell’s judgment 
proceeded in The War Onskan.° 

This practice, however, suffers an exception 
in all cases where the recaptured vessel is hable to 
be confiscated by the enemy’s Courts, whether 
rightfully or wrongfully. The presumption of 
restoration of neutral property only appled in 
favour of States which had not ‘‘ sulled their 
character by a gross violation of the laws of 
nations.’’ It could not refer to Powers which 
had issued decrees of condemnation of neutral 
prizes, and decrees on which the Tribunals of that 
country were enjoined to act and which, there was 
every reason to suppose, would be carried into 
execution. In such cases it was in harmony with 
the principles of international law to award salvage 
to captors.® 

Somewhat similar circumstances occurred 
during the Great War as a result of the 
indiscriminate sinkings of neutral ships by German 
and Austrian submarines. In The Pontoporos, 


5 (1799), 2 C. Rob. 299, 300. ‘Cf. The Barbara (1800), 38 
C. Rob. 171, 172. 

6 Lord Stowell in The Sansom (1807), 6 GC. Rob. 410, 413. And 
United States Supreme Court in The Amelia (1801), 1 Cranch. 1, 37. 
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Sir Samuel Evans held that the recapture by the 
British cruisers of the neutral vessel from her 
German captors saved the ship from the almost 
certain risk of destruction by the Germans upon 
the high seas, or, alternately, from condemnation 
if she had to be dealt with by the German Prize 
Courts. Consequently, upon the strictest legal 
rules, as well as upon every ground of equitable 
dealing, restitution to the neutral owners could 
only be made upon payment of a reasonable salvage 
to the British captors.” 


§ 265. The question of recapture raises the 
important point as to the time at which a prize 
must be considered to have become the property 
of the captors so as to divest the original owners 
from any title thereto. The subject has received 
varying solutions in the different countries. 

The first authority on the question is the 
Consolato del Mare, which provides that when a 
vessel or a cargo is retaken from the enemy by a 
friendly ship, the recaptor is under the obligation 
of restoring the property subject to his right for 
salvage remuneration. If the enemy, however, 
had already conducted the prize into a place of 
safety, the ownership thereof vested entirely in the 
recaptor. This doctrine of the perductio infra 
praesidia or infra portum totum as constituting 
a sufficient conversion of property was commented 
upon favourably by Lord Stowell in The Ceylon.® 
What amounts, however, to such a bringing in into 
a place of safety is more difficult to ascertain. 


7 [1916] P. 100. Cf. The Svanfos, [1919] 8 B. & C. P. C. 470. 
@ (1811), 1 Dods. 105, 106. And L’Actif (1810), Edw. 185. 


Geerie 19 


289 


Determina- 
tion of time 
at which pro- 
perty passes 
to captors. 


View upheld 
by the 
Consolato 
del Mare. 


290 


Practice in 
England. 


Germany. 


A TREATISE ON THE LAW OF PRIZE. 


§ 266. According to English practice, 
property seized is not deemed to be changed so 
as to bar the. original owner until a sentence of 
condemnation has intervened,? and this is the view 
which has also been taken up by the United States 
since a very early date." A judgment of 
confiscation is a sufficient title to the recaptor in all 
cases (except in regard to British subjects as to 
which the Naval Prize Act, 1864, applies). And 
this principle extends to allies and neutrals on con- 
dition of reciprocity, as held by Lord Stowell in 
The Santa Cruz.” 

With reference to ships or goods belonging to 
any of His Majesty’s subjects, the Act of 1864 ° 
enacts that they shall be restored by decree of a 
Prize Court to the owner on his paying a prize 
salvage as the Court may award. It is immaterial 
in this respect whether there has been a sentence of 
condemnation in the enemy’s Court or not. 


§ 267. The British principle of a judgment of 
confiscation being necessary to confer title is concurred 
in by the German Prize Courts. In The Kiew, the 
Kiel Prize Court decided that it was only condemna- 
tion by the Prize Court which passed the ownership, 
mere seizure being insufficient to transfer the property 
to the captor.* 


© Le Caux v. Eden (1781), 2 Doug]. 594; The Flad Oyen (1799), 
1 CG. Rob. 185, 189; The Fanny and Elmira (1809), Edw. 117; The 
Curlew (1812), Stewart 312, 818; The Odessa, [1916] 1 A. C. 145. 

1 The Star (1818), 3 Wheat. 78, 86. 

2 (1798), 1 CG. Rob. 50. Cf. United States Supreme Court in 
The Adeline (1815), 9 Cranch. 244, 288. 

397 & 28 Vict. c. 25, ss. 40, 41. 

4 [1916] June 21, 1916. Affirmed February 9, 1917, Rep. Fry 
Libr. 
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§ 268. <A diametrically opposite doctrine is main- Belgium and 


tained by Belgium and Italy. For the practice 
followed by the former, reference may be made to the 
Belgian Prize Court’s statement in The Minna,® that 
capture transfers immediately to the belligerent Power 
the sovereignty and ownership of the property seized. 
That although such ownership does not become final 
until a judgment of confirmation on the legality of 
the prize is delivered by the competent judicial 
authorities of the captor’s country, it is nevertheless 
true that it exists, subject to rescission, since the very 
day when seizure was effected. As to the views of the 
Italian Prize Court on the subject, the leading case 
is The Anthippi,® where it was held that the 
belligerent’s title originates from the time of capture, 
and he then becomes owner of the vessel or cargo 
seized, so that the judgment of condemnation 
delivered by the captor’s Court does nothing else but 
confirm the validity of an accomplished fact. 


§ 269. The established system in France is based 
on the twenty-four hours principle of possession by the 
enemy. Article 61 of the Edict of March, 1584, 
provides that ‘‘si aucun navire de nos subiets pris 
par nos ennemis a esté entre leurs mains jusqu’a 
vingt-quatre heures et aprés il soit recoux et repris 
par aucun de nos navires de guerre, ou autres de nos 
subiets, la prise sera déclarée bonne; mais si la dite 
reprise est faite auparavant les vingt-quatre heures, 
il sera restitué avec tout ce qui estoit dedans, et en 
aura, toutesfois, le navire de guerre qui ]’aura recousse 
et repris, le tiers.’’ 7 

The Edict speaks of French ships only, but the 
twenty-four hours rule was enforced generally against 


5 [1924] Pasicrisie belge, 1924-2-95 (on appeal). 
619171 Gs Oy, eJune! 2) LOl7, Now 129° ‘ 
7 Printed in the Code des Prises, Iére Partie (Paris, 1784), 
_ 17. The same rule was adopted by the Ordonnance du Rot of 
June 15, 1779, ibid., 26me Partie, p. 728. Cf. also the Ordonnance 
de la Marine of 1681, Art. 8. 
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all vessels. It was, in fact, described by the French 
Prize Court in The Pluto, as being the “ constant and 
traditional doctrine followed in France,’’ and it was 
so applied to this ship which, previously to its capture 
by the Germans, belonged to Norwegian, namely, to 
neutral, subjects.® 


§ 270. Some interesting cases on recapture were 
examined by the French Prize Courts in the war of 
1914-18. The first case related to the German steamer 
The Dacia, which, after having been seized by the 
French naval forces and employed by them as a trans- 
port in the Near East, was recaptured and sunk by a 
German submarine. The decision of the French Prize 
Court, previously referred to, proceeded on the view 
that, in spite of her nominal transfer to American 
citizens, the vessel remained German and should be 
treated as such.® It would appear, however, that the 
recapture of The Dacia by the Germans reverted the 
property of the ship in her original owners and that, 
therefore, the French Prize Courts had no jurisdiction 
to decree her condemnation. In the case of the 
American steamer The Indiana, seized and torpedoed 
by German submarines under identical circumstances, 
the Court was not stopped by this consideration from 
delivering its judgment. No mention was made 
in either of these decisions of the fact that the 
vessels had been sunk, which seems to imply that the 
French judges elected to ignore completely their 
destruction. It is true that in the case of The 
Indiana, the Court was dealing with a neutral ship 
which Germany could not have recaptured and which 
she had destroyed in violation of international law. 


§ 271. The question of recapture was also dis- 
cussed, at some length, by the Belgian Prize Courts 
during the last war. The first case so to arise was The 


8 [1920] J. O., August 25, 1920, 12496. 
9 [1915] ibid., September 28, 1915, 6912. See ante, p. 93. 
1 [1916] ibid., July 3, 1916, 5883. 
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Midsland, a Dutch vessel which, after having been 
captured at sea by the German naval forces in 1916 
and condemned by the German Prize Courts in the 
subsequent year, was, in October, 1918, recaptured by 
Belgium in the port of Bruges where she had been 
sunk by the enemy. The Antwerp Court held that 
when once a decision of condemnation had been pro- 
nounced by the first captor, the prize becomes lawfully 
his property, and if the vessel is recaptured later by 
the first captor’s adversary, the second captor is 
entitled to the prize, exactly in the same way as if a 
new capture had taken place. The original owners 
of the ship had consequently no right to claim 
her release.2, And the same rule must be applied to a 
vessel belonging not to a neutral subject but to a 
citizen of an Allied Power: The Roelfina.* Both 
decisions are in accordance with the established prin- 
ciples of international law. 

The case of The Gelderland is, however, clearly 
distinguishable. The ship had been condemned by 
the Hamburg Prize Court on May 31, 1918, but on 
appeal this decision was reversed, and the vessel 
released on October 24, 1918. In the opinion of the 
Belgian Prize Court, this latter judgment was of no 
effect as the ship had already been in the possession 
of the Belgian captors before the decision of the 
German Supreme Prize Court was delivered, and con- 
sequently only the judgment of the Hamburg Prize 
Court remained valid.* It is believed that the conclu- 
sion reached by the Belgian Court raises a controvertial 
issue as to the question whether the sentence of the 
German Court of first instance could be treated as 
final, and as constituting a definite conversion of 


25 LOOT eRe Dla oen Serie, Ole L(1920)se pee Ul: Same 
decisions in The Brussels, [1919] ibid., p. 185; The Rio Pardo, 
[1919] ibid., p. 273; and The Agiena, [1919] M. B., January 17, 
1920, 404. 

3 [1919] M. B., January 17, 1920, 403. 

4 [1919] R. D. I., 3e Série, vol. 1, 1920, p. 125. 


The 
Gelderland. 


294 


Prize droits. 


Inherent 
right of the 
British Crown 
to all prizes. 


Droits of the 
Admiralty. 


A TREATISE ON THE LAW OF PRIZE. 


property in favour of the German captors so as to bar 
the claim of the original owners of the vessel.® 


§ 272. It is the settled rule in English law 
that the inherent right to all prizes belongs to the 
Crown.® The justification of this principle hes in 
the fact that according to the old legal conception 
the right of declaring war and making peace rested 
with the King, in whom consequently all the 
acquisitions of war were deemed to vest. From 
very ancient times, however, a certain proportion 
of the prizes was assigned by the Crown to the Lord 
High Admiral for the maintenance of the dignity 
of his office. Hence the distinction between droits 
of the Crown and droits of the Admiralty. 


§ 273. The earliest document on the subject, 
included in the Law and Customs of the Sea, is the 
grant made by King John in 1205 to the ‘‘ crews of 
the galleys which Thomas Galway has sent to us, 
of one-half of the gains which they may take in 
captures from enemies.’’” Passing to the next 
authority on the question, that of the Black Book 
of the Admiralty, we find the following division of 
droits: If it happens that under the King’s pay 
upon the sea or in ports enemies’ goods be taken 
by the whole fleet, or by part thereof, then the 
King shall have and take the fourth part of all 
manner of the said goods, and the owners of the 


5 Article 53 of the German Prisengerichtsordnung expressly 
provides that the decisions of the Prize Court of first instance do not 
become final until they have been confirmed on appeal or until the 
delays for the entering of the appeal have expired. 

6 Le Grand Terrein (1778), Hay & Marriott, 155, 158; The 
Lucretia (1778), ibid., 227, 231; The Rebeckah (1799), 1 C. Rob. 
227; The Hlsebe (1804), 5 ibid., 174, 182. 
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ships another fourth part, and the other half of 
the said goods shall belong to those who took them, 
which half ought to be shared equally between 
them; out of which half the Admiral shall have out 
of each ship two shares, if he is present at the time 
when the prize is taken, and if he be absent, then 
he shall have but one share out of each ship.® 


§ 274. This system might possibly have 
worked satisfactorily for a considerable period of 
time, but during the seventeenth century, owing no 
doubt to the long intermission of any war at sea, 
doubts had arisen as to the exact portion of the 
Admiral’s droits. It was consequently considered 
necessary to issue in 1665-66 an Order in Council 
defining the respective rights of the Crown and of 
the Admiral. The Order enacted that ‘‘ all ships 
and goods belonging to enemies, coming into any 
port, creek, or road of His Majesty’s Kingdom of 
England or of Ireland, by stress of weather or 
other accident, or by mistake of port, or by 
ignorance, not knowing of the war, do belong to 
the Lord High Admiral; but such as shall volun- 
tarily come in, either men-of-war or merchantmen, 
upon revolt from the enemy and such as shall be 
driven in and forced into port by the King’s men- 
of-war, and also such ships as shall be seized in 
any of the ports, creeks or roads of this Kingdom 
or of Ireland, before any declaration of war or 
reprisals by His Majesty, do belong unto His 
Majesty.° 


8 No. A., Article 19. See also post., p. 331. 
© Reproduced in Hay and Marriott’s Admiralty decisions (1801), 
p. 50; The Lucretia (1778), ibid., p. 227. 
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An admirable construction of the provisions 
of the Order is contained in Lord Stowell’s decision 
in The Rebeckah.* The same high authority has 
also laid down in the further case of the Marie 
Francoise * the broad delimitation between droits 
of the Admiralty and droits of the Crown: The 
distinction is founded in this, that when vessels 
come in not under any motive arising out of the 
occasions of war, but from distress of weather, or 
want of provisions, or from ignorance of war, and 
are seized in port, they belong to the Lord High 
Admiral; but where the hand of violence has been 
exercised upon them, where the impression arises 
from acts connected with war, from revolt of 
their own crew, or from being forced or driven in 
by the King’s ships, they belong to the Crown. 


§ 275. The Order in Council of 1665-66, and 
the subsequent one of March 24, 1667-68, did not 
constitute a complete dichotomy of prize rights. 
Many cases of captures were left uncovered, cases 
which Mr. Rothery has aptly called the ‘‘ reserved 
droits.’’ * As any beneficial interest derived to 
the Admiral could only proceed from a grant of 
the Crown, such ‘‘ reserved droits ’’ clearly 
belonged to the King in whom all prizes vested. 


§ 276. A complete change in the existing 
prize rights occurred when the office of Lord High 
Admiral came to an end by the appointment of 
Lords Commissioners of the Admiralty. The droits 
of the Admiralty reverted then to the Crown and 


(1799), 1 Cs Roh. 2277 
(1806), 6 ibid., 282, 297. 


1 
2 
3 H. C. Rothery, Prize Droits (Roscoe's edition, 1915), p. 20. 
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passed to the Exchequer as a result of the surrender 
of the hereditary revenues which it has been the 
custom for recent Kings to make upon their 
accession. Hence arose the paradoxical situation 
that droits of the Admiralty went to the Exchequer 
whilst droits of the Crown went to the Navy, in 
accordance with the Crown’s practice of making 
at the beginning of each war a grant in favour of 
the officers and men of the capturing ships. No 
award was, however, made during the Great War, 
but by the Naval Prize Act, 1918,* and the 
Proclamation thereunder, the droits of the Crown 
were constituted into one fund ‘‘ for the entire 
benefit and encouragement of the officers aud men 
of our Naval and Marine Forces’’ and a Naval Prize 
Tribunal was set up for the purpose of determining 
such droits. 


§ 277. The tribunal, which consisted of one 
lawyer—Lord Phillimore—and two naval officers, 
adjudicated on a number of claims presented on 
behalf of the naval and marine officers and men. 
The cases so argued may be divided into four 
principal categories according to the classification 
adopted in The Abonema, which was the first case 
to come before the Court.* It was there decided 
that, in conformity with the old practice, a vessel 
which came into port before the declaration of war 
in the ordinary course of a voyage and not upon 
revolt from the enemy or driven in or forced into 
port, was not droits of the Crown and consequently 
did not pass to the Naval Prize Fund. 


pee 8) ee 


48 & 9 Geo. 5, c. 30. 
5 [1919] P. 41. 


297 


Cases argued 
before the 
Naval Prize 
‘Tribunal 
during the 
Great War. 


The Abonema. 


298 


The Albania. 


The 
Hillerod. 


The Florida. 


Joint cap- 
tures. 


A TREATISE ON THE LAW OF PRIZE. 


The second type of claims dealt with neutral 
ships which had called in at English ports for want 
of provisions and, following The Marie Frangoise 
decision, they were similarly held not to constitute 
droits of the Crown (The Albania claims). 

The third category, that of The Hillerod, 
related to neutral vessels met at sea and conducted 
to British ports by naval forces and since “ the 
hand of violence had been exercised upon them,’’ ® 
they were declared to be droits of the Crown. 

The last class, represented by The Florida, con- 
cerned neutral ships which had come voluntarily 
and not upon revolt from the enemy. To that 
extent their case was like that of The Abonema, 
but, on the other hand, it was the fear of the 
British warships and of capture at sea which led the 
vessels to proceed to the English ports. The 
tribunal recognised that the modern conditions of 
naval warfare were quite different from those 
existing in any previous war and that the ‘‘ power 
of His Majesty’s Navy had been greater and more 
extensive and the net drawn more closely.’’ It 
was, therefore, a case which fell to the Naval Fund 
as droits of the Crown. 


§ 278. In another respect a great number of 
the disputes regarding joint captures effected 
by naval and military officers, which were the 
frequent subject of litigation in Lord Stowell’s 
time, were abolished during the Great War conse- 
quent upon the passing of the 1918 Act. The 
simple solution which now obtains has been stated 


6 Lord Stowell in The Marie Francoise (supra). 
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by the Naval Prize Tribunal in The Feldmarshall 
as follows: If a case of joint capture should at 
any time be proved before the Court, that part 
which ought to be appropriated to the Navy would 
be a droit of the Crown; but that part which ought 
to be appropriated to the Army would be a droit 
of the Admiralty and therefore would not be 
directed to be paid to the Naval Prize Fund. What 
the Crown might be pleased to do with the part 
which fell to the Exchequer as a droit of Admiralty 
was not for the tribunal to say.” It was obviously 
a case which came within the Crown’s prerogative 
of bounty. 


§ 279. It should be observed in this connec- 
tion that the Crown’s bounty is exercisable generally 
and is not limited to prize droits. It is applicable 
to all cases of hardship and intended, as Lord 
Stowell said, to meet any apparent injustices 
suffered by British subjects.* The power still 
exists unimpaired and is not affected by the fact 
that the proceeds of the Crown’s rights are now 
made part of the Consolidated Fund.* 


7 [1920] P. 289. As to captures effected jointly by the naval 
forces of allied Powers, the matter was regulated in the last war by 
the Convention signed in London on November 9, 1914, between 
Great Britain and France (J. O., December 28, 1914, 9414) to which 
Italy adhered on February 25, 1917 (G. U., April 25, 1917, No. 99). 
Russia’s adhesion was conditional to enemy cargo on board any 
Allied vessel entering a Russian port being exempted from the opera- 
tion of the Convention (A. J. I. L., vol. 10 (1916), Docs. p. 26). 

8 The Belvidere (1818), 1 Dods. 3538, 358. 

2° The Odessa, [1916] 1 A. C. 145; The Zamora, {1916] 2 A. C. 
77. Sir Samuel Evans said in The Marie Glaeser, [1914] P. 218, that 
it was the benevolent practice of the Crown out of bounty to grant 
claims for necessaries expended in a ship when those claims were 
put forward by British subjects. Cf. The Germania, [1916] P. 5; 
and the Antwerp Prize Court in The Brussels, [1919] R. D. I., 3e 
Série, vol. 1, 1920, p. 185. 
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§ 280. In America all captures enure exclusively 
to the State which, in conformity with the practice in 
force, takes captured property not as droits, but solely 
jure reipublicae. The Supreme Court held, in The 
Siren, that strictly speaking there were no droits of 
Admiralty in American jurisprudence. The United 
States had succeeded to the rights of the Crown and no 
one could have any right or interest in any prize 
except by their grant or permission. Whenever a 
claim is set up, its sanction by an Act of Congress 
must be shown. If no such Act can be produced, the 
alleged right does not exist.» Such droits as may 
have subsisted were definitely terminated by the Act 
of Congress of March 3, 1899, which abolished all 
prize money. 

Russia adopts the American practice. It was 
declared by the Sebastopol Prize Court in The Sv. 
Nicolai, that all articles confiscated as good prize 
constituted the property of the Russian State.* 

A similar judgment was given by the Portuguese 
Prize Court in The Congo * as to the proprietary rights 
to all prizes of the Republic of Portugal. 

The French Ordonnance of Charles VI., sur le 
faict de l’Admiraulté of December 7, 1400, granted 
to the Admiral one-tenth part of all prizes.® The 
Réglement of Francois Ter of July 1517 and that of 
Louis XIV. of June 1672, followed on the same lines.® 
The right of the navy to prize droits was suppressed 
by the Law of March 15, 1916,” which provided that 
the proceeds of prize constituted a fund known as the 
Caisse des Invalides from which pensions would be 


1 (1871), 18 Wall. 389, 398. Cf. The Joseph (1818), 1 Gall. 545, 
58. 2 30 U. S. Statutes 1007, s. 13. 

3 Judgment of August 8, 1915. Same decision in The Burdale; 
December 9, 1915, Rep. Fry Libr. Cf. Ukase of July 14, 1914. 

4 Judgments of December 28, 1916, and January 12, 1917, ibid. 

5 Code des prises (Paris, 1784), Part I., p. 4. 

6 Ibid., pp. 17, 48. And Article 82 of the Ordonnance de la 
Marine of 1681. See also post, p. 381. 

7 J. O., March 18, 1916, 2129. 
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given to naval officers and men disabled by wounds or 
sickness contracted during the war, or to their 
families, in case of their death. The invariable order 
made by the French Prize Courts during the Great 
War was to attribute the net proceeds of all property 
declared good prize to the “persons entitled thereto 
by the laws and regulations in force.’’ ® 

Prize money has also been abolished in Germany,°® 
Japan,’ China? and Rumania,® but still subsists in 
Siam where Article 4 of the law of July 20, 1917, 
while enacting that all prizes belong to the Crown, 
provides for the granting of prize money to the officers 
and crew of the navy in accordance with the ancient 
customs on the subject.* 


8 The Federico, [1915] ibid., May 10, 1915, 2995; The Hwwer- 
neur, [1921] ibid., May 5, 1921, 5507. 
Article 50 of the Prisengerichtsordnung of 1911. 
Article 28 of the Prize Court Regulations of 1894 and 1904. 
Article 30 of the Prize Court Rules of 1917. 
Article 17 of the Naval Code of 1917. 
London Gazette, September 18, 1917, 9651. 
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§ 281. By long custom all prizes must be 
judged, and it is therefore the duty of the captors 
to bring the vessel or cargo seized into a con- 
venient port for adjudication. The propriety or 
rather the necessity of acting upon this rule is based 
on the principle that the property of private persons 
must not be converted without due process of law. 
If the captors from any cause whatsoever neglect 
to submit the case to the Court, it 1s always open 
to the claimants to apply to the judge for an order 
that the captors do proceed to adjudication.* 
Moreover, if after a cause has been instituted, the 
captors fail to proceed effectively with the case, 
the Court has the power, on the application of a 
claimant, to order the property to be released and 
restored to the claimant and may, further, condemn 
the captors in damages and costs.” 


§ 282. The natural tribunals of adjudication, 
under present municipal legislations, are the Prize 


1 The Huldah (1801), 3 C. Rob. 285; The William (1802), 4 ibid., 
214; The St. Juan Baptista (1808), 5 ibid., 33; The Susanna 
(1805), 6 tbid., 48; Naval Prize Act, 1864, s. 32, and Rule 4 of 
Order V. of the P. C. R. Continental practice differs considerably 
in this respect from the English system as it does not allow a claim- 
ant to apply to the Prize Court for an order of adjudication. The 
Court is only competent to adjudicate on claims submitted to it by 
the captors. See, for an instance of this rule, the judgment of the 
French Prize Court in The Athena, [1918] J. O., December 17, 
1918, 10848. 

2 The William (1802), 4 C. Rob. 214; The Susanna (1805), 
6 tbid., 48. And rule 3 of Order V. of the P. GC. R. 
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Courts of the belligerent captors established by 
them on their own territory, and it is to these 
tribunals that every cause for the validity or 
otherwise of the capture must be deferred. 
Condemnation may also pass by a Prize Court 
constituted on the territory of a captor’s ally in the 
war, as in such a case both Governments of the 
allied nations have a common interest in the 
capture and may therefore be presumed to 
authorise any measures ‘‘ conducing to give effect 
to their arms.’’ * 

A Prize Court may also, conceivably, be estab- 
lished on a national or allied warship provided that 
she ig anchored within national or alhed waters. 
As regards a vessel on the high seas, there is no 
express authority on the subject, but it appears that 
there is nothing to prevent a Prize Tribunal being 
lawfully constituted in any place where belligerent 
rights may be exercised. It is clear law, however, 
that a captor cannot establish a Prize Court on 
neutral territory or on a ship within neutral terri- 
torial waters. The question was first authoritatively 
decided by the United States Supreme Court in The 
Betsey, and the rule was there laid down that no 
foreign State could of right institute or erect any 
Court of judicature of any kind within the juris- 
diction of a neutral Power, and that the prize 
jurisdiction which had been exercised in the United 


3 The Christopher (1799), 2 C. Rob. 207; The Henrick and Maria 
(1799), 4 ibid., 43,60. Cf. Oddy v. Bovill (1802), 2 Hast, 473 (K. B.). 
A Prize Court of first instance was established by Russia in Alex- 
andria at the beginning of the Great War, Egypt being in the 
military occupation of Russia’s ally, Great Britain: The Khaija, 
judgment of February 10, 1925, Rep. Fry Libr. Appeals from the 
‘Alexandria Court were carried to the Petrograd Supreme Prize Court. 
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States by the Consuls of France was not of right.* 
The principle was also emphatically expressed by 
Lord Stowell in The Christopher that all similar 
proceedings were illegal, and that it was not to 
be assumed that a neutral Government would so 
far depart from the duties of neutrality as to permit 
the exercise of that ‘‘ last and crowning act of 
hostility, the condemnation of the property of one 
belligerent to the other, thereby confirming and 
securing him in the acquisition of his enemy’s 
property by hostile means.’’*® The same doctrine 
is maintained in Article 4 of the Thirteenth 
Hague Convention, 1907, which strictly forbids 
the institution by a belligerent of a Prize Tribunal 
on neutral territory or on a vessel in neutral 
waters. 


§ 283. Each Power regulates the practice 
and procedure to be followed in its Prize Courts.® 
It is a matter governed by the municipal legis- 
lation of the State from which the Prize Court 
derives its jurisdiction, and it cannot be influenced 
or modified by the laws or decrees of any other 
nation.” 

It ig noteworthy that the Englsh Prize Court 


4 (1794), 3 Dall. 6, 19. 

5 (1799), 2 C. Rob. 207. 

6 Italian Decree of May 30, 1915, Article 6, G. U., June 11, 
1915, No. 147; French Prize Court in The Barmbek, [1916] J. O., 
July 24, 1916, 6611; and German Supreme Prize Court in The 
Davanger, [1917] J. Al Bo, LTT. 

7 The Consul Corfitzon, [1917] A. C. 550. Cf. The Marie 
Glaeser, [1914] P. 218; The Roland, [1915] 1 B. & C. P. C. 188. A 
natural corollary to this principle is that none of the statutes and 
rules of law and practice which relate to execution against property 
within the jurisdiction under normal conditions have any application 
to goods brought in as prize. ‘The goods are subject to no execution 
at the suit of a creditor under municipal law: The Oranje Nassau 
P1921) 8B. aC Per ola, 
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possessed, since the sixteenth century, a well- 
defined system of procedure. Some of the earlier 
forms are still preserved, being contained in 
the Formulare Instrumentorwm, which Sir James 
Marriott, the Admiralty judge, perused and 
approved as correct in 1802. In more modern 
times the subject has been regulated by the Naval 
Prize Acts of 1864 and 1894, the latter of which 
conferred on the King in Council power to issue 
rules as to the practice of the Prize Courts. Pur- 
suant to such power, rules were made by the 
Order in Council of August 5, 1914, and were so 
apphed during the course of the Great War. 
Order XLV. of the Rules of 1914 is of consider- 
able importance, as it provides that, in the absence 
of prescribed rules, the practice of the late High 
Court of Admiralty in prize proceedings shall be 
followed, or such other practice as the President 
of the Division may direct. The Court has thus 
the inherent power of regulating its own practice 
in all cases where it is not fettered by any statutory 
enactment.* Such discretion, however, does not 
extend to the creation of new rights against cap- 
tured property, nor must it be used to increase, 
in any way, the burdens of neutral claimants.° 


§ 284. The former procedure, by way of 
monition, hag been altered under the new rules. 
Every cause for the condemnation of a ship or 
cargo as prize must now be instituted by a writ 
issued out of the Registry on the application of 


® The Méwe, [1915] P. 1. 
9 The Oranje Nassau, [1921] 3 B. & C. P. C. 915. 
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the proper officer of the Crown.’ An affidavit as 
to ship’s papers must be sworn within ten days 
after the vessel or goods are brought in for adjudi- 
cation or are seized in port, and must be regularly 
filed previous to the issue of the writ for the con- 
demnation of the property captured.” ‘In the case 
of neutral ships, the rules further require that 
notice of the institution of the cause should be 
sent by the Registrar to the Consular Officer of the 
neutral State whose flag the vessel is carrying.* 

Seizure does not divest an owner of his 
property. It is only a judgment of condemnation 
by the Prize Court declaring the capture to have 
been rightly made that confers a title to the 
Crown.* Until sentence of confiscation is passed, 
the owner of the property is entitled to come 
forward and assert his rights by making a claim 
(if the Crown have already issued a writ), or by 
issuing a writ himself if the Crown have not taken 
any proceedings. 

Tn all cases where a writ for the condemnation 
of the ship or goods is issued by the Crown, a 
claimant must enter an appearance in the Registry 
within eight days after service of such writ (or 
by leave of the Court after expiration of that 
period), and thereupon he becomes a party to 
the cause.® If no claim is interposed, it is not 
customary to confiscate the property until six 
months have elapsed from the time of the service 


1 Rules 1, 8 and 4 to 6 of Order IT. of the P. C. R. 

2 Rule 1 of Order IV. and rule 5 of Order II. of the P. C. R. 

3 Rule 23 of Order II. 

4 The Flad Oyen (1799), 1 C. Rob. 185; The Purissima Con- 
ception (1805), 6 ibid., 45. See also ante, p. 290. 

5 Rule 1 of Order III. of the P. C. R. 
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of the writ, unless there exists a strong presump- 
tion and a reasonable proof that the vessel or 
cargo belongs to the enemy.® But, after six 
months have elapsed without the interposition of 
a claim, the Court is entitled to proceed to the 
condemnation of the property as good and valid 
prize.” It does not follow, however, that because 
there is no claimant in the case and six months 
have elapsed that the goods will be confiscated 
pso facto when facts emerge in the case showing 
that the property is not liable to condemnation.® 


§ 285. The Prize Court Rules, 1914, set out 
the various forms of the prescribed writs, claims, 
affidavits, and warrants, and also contain provi- 
sions as to service of the writs both within and 
out of the jurisdiction.® 

With respect to pleadings, Sir Samuel Evans, 
acting on the discretionary powers vested in the 
Court, refused, at the very beginning of the 
sittings in 1914, to make any order for the deli- 
very of pleadings, and all prize cases were con- 
sequently tried without any written statements of 
the opposing parties.* 


§ 286. Appearance must, as a general prin- 
ciple, be entered by the parties interested. Where, 
however, a person has no usual residence or a 


6 The Staadt Embden (1798), 1 C. Rob. 26. And rule 7 of 
Order XV. of P. C. R. : 
7 Sir Samuel Evans in The Belgia (No. 2), (Claim of W. Wolff & 
Sons), October 7, 1915, Off. Tr. Notes; and The Humaeus, [1915] 4 
L. BR. P. C. 276, 278. Cf. Hamburg Prize Court in The Ares, [1918] 
G. A. I., 1925, p. 255; and U. S. Supreme Court in The Adeline 
(1815), 9 Cranch. 244, 289. 

8 The Frogner (No, 2), [1919] 8 L. R. P. C. 382, 388. 

9 Pp. CO. R. :—Appendix A. and rules 10 to 20 of Order II. 

1 The Antares, [1914] 1B. & C. P. C. 261, 271. 
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place of business within the jurisdiction, the rules 
allow the master of the ship, or his agent duly 
authorised, to enter an appearance on his behalf.” 
But a mere stranger is not permitted to interpose a 
claim simply for the purpose of speculating on the 
chances of an acquittal.* 


§ 287. ‘The traditional doctrine upon which 
the English Courts had acted in the eighteenth and 
nineteenth centuries precluded alien enemies from 
appearing in Court. It was held by Sir James 
Marriott in The Pére Adam that, the King of 
France having publicly declared hostilities against 
England, the claimant had no persona standi in 
judicio, or any civil right to plead.* Lord Stowell 
likewise persistently maintained the principle that 
an enemy alien was not entitled to enter an 
appearance in a British Court, unless he was able 
to show a suspension of his hostile character giving 
him a locus standi. As he said in The Hoop, 
the character of enemy carried with it, in the 
law of almost every country, a disability to sue. 
The same rule was received in our Courts of the 
law of nations; they were so far British Courts 
that no man could sue therein who was a subject 
of the enemy, unless under particular circum- 
stances that pro hac vice discharged him from the 
character of an enemy, such as his coming under 
a flag of truce, a cartel, a pass, or some other act 
of public authority which put him in the King’s 


peace pro hac vice.* 


2 Rule 3 of Order III. of the P. C. R. 
S Story, op. ett., p. 119. 

4 (1778), Hay & Marriott, 141. 

5 (1799), 1 C. Rob. 196, 200. 
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§ 288. The doctrine after having been con- 
sistently followed in the Crimean War,® was for 
the first time raised after the outbreak of the 
Great War in The Chile.” But neither in this case 
nor in the subsequent one of The Marie Glaeser * 
was any decision given, as Sir Samuel Evans 
found that in both instances the affidavits filed by 
the enemy claimants were ‘‘ wholly insufficient,’’ 
and did not show who were the owners of the 
ships or the circumstances entitling them to 
appear. ‘The question was finally settled in The 
Méwe. In the learned President’s opinion, the 
subject was not one of international law, but was 
governed by the practice of the Court. It was, 
however, a matter where a uniform rule as to the 
right of an allen enemy to appear ought to prevail 
in all cases of claimants who might be entitled to 
protection or reef, whether partial or otherwise, 
by the provisions of an international instrument. 
‘“The practice should conform to sound ideas of 
what is fair and just. A merchant who is a 
citizen of an enemy country would not unnaturally 
expect that, when the State to which he belonged, 
and other States with which it might unhappily 
be at war, had bound themselves by formal and 
solemn conventions dealing with a state of war, 
like that formulated at The Hague in 1907, he 
should have the benefit of the provisious of such 
international compacts. He might also naturally 
expect that he would be heard in cases where his 


6 The Fenix (1854), Spinks, 1, 8; The Froija (1854), ibid., 31 
The Panaja Drapaniotisa (1856), ibid., 336, 339. 

7 [1914] P. 212. 

ES fpsKent]) 32, Puullsh, 
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property or interests were affected, as to the effects 
and results of such compacts upon his individual 
position.’’ For the above considerations, and in 
order to induce and justify a conviction of fair- 
ness, as well as to promote right and just decisions, 
Sir Samuel Evans declared that he deemed it 
proper, pursuant to the powers which he thought 
the prize judge possessed, to direct that the 
practice of the Court should be that, whenever an 
alien enemy conceived that he was entitled to any 
protection, privilege or relief, under any of The 
Hague Conventions of 1907, he had the right to 
appear as a claimant and to argue his claim before 
the Court. The grounds of his claim should be 
stated in the affidavit to lead to appearance which 
is required to be filed by Order III., rule 5, of the 
Prize Court Rules, 1914.° 


§ 289. With this statement of the rule on the 
subject, their Lordships expressed their agreement 
in The Vesta.* As the law, therefore, stands at 
present, an alien enemy is only allowed to enter 
an appearance on matters governed by some inter- 
national Treaty. It follows that in the vast field 
of questions which have not yet received recogni- 
tion in an international Convention, the enemy 
has no locus standi m judicio. It is not difficult 
to perceive that this system conflicts with the 
modern principles of enlghtened international 
opinion, and it is consequently not surprising to 
find that it has been subjected to severe criticism 
by a distinguished judge, Cator, J., President of 


9 [1915] P. 1. 
1 [1921] 1 A. C. 774, 786. 
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the Prize Court for Egypt. The learned President 
considered it fitting to follow The Méwe 
decision and therefore could not give the alien 
enemy, in the case before him, unrestricted leave 
to appear, but, in the course of his judgment, he 
did not refrain from expressing his strong dis- 
‘approval of the old doctrine which forbade an 
enemy to come before a Court of Justice for the 
purpose of pleading his rights. ‘‘ The rule is 
bad, much more to be honoured in the breach 
than in the observance. It is strange to find a 
rule which runs counter to all sense of natural 
justice embedded in the practice of any English 
Court.” = 

The principle which denied a locus standi to 
the enemy was also condemned by another great 
English Admiralty judge, Sir Leoline Jenkins, 
who, so far back as the seventeenth century, 
expressed his conviction that it was inequitable to 
condemn an enemy ship before hearing what the 
owner had to say in defence of his property.* If 
the doctrine against the enemy alien still exists in 
the British Courts, it can only be explained, and 
possibly justified, by the secular respect which 
precedents have commanded in every English 
tribunal, and not by any desire to deny justice 
to anybody, be he friend or enemy. An examina- 
tion of the decided cases shows with what admir- 
able impartiality and sense of justice the decisions 
of the British Prize Courts have, at all times, been 
inspired. But whatever the value of precedents 


2 The Gutenfels, [1915] 1 B. & C. PG 02s L05s 
3 The Life of Sir Leoline Jenkins, 1724, vol. 2, p. 702. 
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as a judicial authority may be, they should never, 
as Sir Samuel Evans himself said, be treated as 
‘shackles to bind, but only as guides to lead.’’ * 
It is undoubtedly the duty of the Court to adopt 
a new and just principle in all cases where an old 
rule has been proved to work hardship and to be 
inconsistent with the accepted standards of inter- 
national justice. If it is right that a man should 
be heard in his own defence where the parties are 
not classified into distinctive categories of friends 
or enemies, and the judge is expected to be quite 
indifferent as to which nationality a suitor may 
belong, it is still more important that the enemy 
party should be heard in a Prize Court where a 
belligerent captor claims condemnation from a 
judge of his own nationality, and where the enemy 
may, justly or unjustly, be inclined to suspect the 
judge’s sympathies to be in favour of his own 
country.° 


§ 290. The principle of the enemy having a 
persona standi in judicio was recognised during the 
Great War by practically all the Prize Courts of con- 
tinental countries. Leave to enter an appearance in 
order to defend and uphold any rights to which he 
thought himself to be entitled was thus granted to the 
alien enemy by the French,® Belgian,’ Italian,® 


4 The Odessa, [1915] P. 52, 62. 

5 Cf. The Gutenfels, supra, E. Nys, Le droit international, 
1912, vol. 5, p. 69. 

6 The Czar Nicolai II., [1914] J. O., April 19, 1915, 2369. 

7 The Wartburg, [1919] R. D. I., 3e Série, vol. 1, 1920, Dao 
And Article 13 of the Loi Organique of September 1, 1919. 

8 The Cervignano, [1917] G. U., April 23, 1917, No. 98. And 
Article 8 of the Decree of May 30, 1915 (tbid., June 11, 1915, No. 147). 
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Russian,? Portuguese,t and German? Prize Courts. 
The same practice has been adhered to by Japan and 


China.? 


§ 291. <A Prize Court is not restrained with 
regard to evidence by any confining rules such as 
are applicable to questions of municipal law,* and 
is not governed or limited by the same _ strict 
technicalities. | Evidence is thus accepted in the 
Prize Courts which would have been declared in- 
admissible in the other national tribunals. 
Moreover, radical changes have been effected 
during the Great War in the practice hitherto 
prevailing. 


§ 292. In this connection it is important to 
recall the old and well-settled rule of English Prize 
Courts that the evidence to acquit or condemn 
should, in the first instance, come exclusively from 
the ship taken, viz., from the papers on board and 
- the examination on oath of her master and crew.* 
As Sir James Marriott put it, a vessel could only 
be confiscated ‘‘ out of her own mouth.’’ If on 
investigation of this evidence no suflicient ground 


9 The Khaifa, judgment of February 10, 1915, Rep. Fry Libr. 

1 The Congo, judgment of December 28, 1916, ibid. 

2 The Neptunus, judgment of Supreme Court of May 15, 1916, 
tbid. And The Fenix, [1914] J. A. P. 242. 

3 Japanese Prize Courts in the Russo-Japanese War: The 
Ekaterinoslav, [1904] The Rossia, [1905] 2. R. & J. P. C. 1, 39; 
and High Prize Court of China in The Fortuna, |1918] Cheng. 
68. The only countries which follow the English practice are 
the United States of America (although no occasion arose during 
the Great War to ascertain whether the American Courts still adhere 
to the old doctrine) and the Siamese Prize Court which, in The 
Samsen, adopted The Miwe rule :—Judgment of September 21, 1917, 
Rep. Fry Libr. 

4 The Franciska (1854), Spinks, 111, 137; The Berlin, [1914] 
P. 265; The Kim, [1915] P. 215. 

5 The Haabet (1805), 6 C. Rob. 54; The Aline and Fanny 
(1856), 10 Moore, P. C. 491. 
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for condemnation appeared, the judge was bound 
to order an acquittal or restitution unless the ship’s 
papers were so doubtful as to justify a claim for 
further proof.* This was also the procedure 
established in the Prize Courts of the United States, 
which adopted the British practice of dividing prize 
proceedings into two distinct phases, the first 
hearing and, in case of uncertainty or doubt, the 
hearing on further proof. 


§ 293. By the Prize Court Rules, 1914, the 
evidence of the captors is now accepted in the 
first instance, and there is no longer a preliminary 
hearing arising from the ship’s papers. Captors 
are thus placed in the advantageous situation of 
opening the case and supporting it by any evidence 
derived from extrinsic sources and not solely from 
the papers found on board. The result is that any 
evidence either by witnesses, by ship’s papers, by 
affidavits or by any other document which is 
material to the issue is admissible.* The widest 
range of proof is consequently allowed to both 
parties. One effect of the extension of the rules 


6 Letter addressed by Lord Stowell and Sir J. Nicholl to 
Mr. Jay, United States Ambassador in Tondon, September 10, 
1794, Am. State Papers, Vol. 1, p. 494. 

7 Supreme Court in The Dos Hermanos (1817), 2 Wheat. 76, 
79; The Amiable Isabella (1821), 6 ibid., 1, 77: Cushing v. Laird 
(1882) LOT SUS S69) aire 

% Rule 4 of Order XV. of the P. C. R. gives power to the 
judge to make ‘‘such order as he shall think fit’’ as to the 
examination of witnesses, the hearing of the cause, the bringing 
in of claims, pleadings, discovery by interrogatories, discovery and 
inspection of documents, or as to any other matter, upon such 
terms as the nature of the case may require. See also rule 2 of 
the same Order, which provides that the cause for condemnation of 
a ship (or cargo) shall be heard upon the affidavits as to ship's 
papers, the affidavits of the officers of the ship, the depositions of 
witnesses, the evidence given at the hearing of any witnesses and 
any such further evidence as may be admitted by the judge. 
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is that Courts have claimed the right to order a 
general discovery of all books, accounts and other 
documents covering such period as may appear 
relevant. It was held by their Lordships in 
The Consul Corfitzon that all documents which 
threw light on the course and nature of the claim- 
ant’s business both before and after the outbreak 
of the war were material,? and by Sir Samuel 
Evans in The Bravo that the Court had the 
right to ask claimants to produce all their books 
and, in case of a persistent refusal, to strike out 
their claim." In other words, the judge is entitled 
to demand a *‘ full and complete discovery ”’ of all 
the matters involved in the issue in dispute. On 
the other hand, the favourable position in which 
Great Britain found herself of being able to control 
the main international cables and to intercept the 
wireless, telegraph or postal communications pass- 
ing between enemy merchants and shippers in 
other parts of the world, gave to British captors 
one of the most redoubtable arms for the detection 
of any attempts made to defeat their belligerent 
rights. Sir Samuel Evans stated in The Maracaibo 
that experience had amply shown how often it was 
only by the interception of letters or cables or wire- 
less messages that the ingenuity and multitudinous 
character of the devices and shams resorted 
to in carrying on contraband trading could be 
detected and disclosed.” Such proofs formed the 


9 [1917] A. C. 550. Cf. The Kronprinzessin Victoria, [1919] 
A. G. 261; The Edna, [1921] 1 A. C. 735. 

1 Judgment of October 17, 1917, Off. Tr. Notes. 

2 [1916] P. 284. And see Further Correspondence between His 
Majesty's Government and the United States Government respecting 
the rights of belligerents, Misc. No. 15 (1916) [Cd. 8234], p. 22. 
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principal part of the captor’s evidence in a great 
number of cases in the Great War,* full use being 
made of the large amount of material collected 
principally in England by the Contraband Com- 
mittee and the War Trade Intelligence Department. 


§ 294. In considering the question of the 
legality of the new practice, it is essential to note 
that the old rule restricting the evidence to the 
ship’s papers and the interrogatories of the master 
and men on board is no longer practicable under 
the changed conditions of modern commerce. In 
the days of small ships, every member of the crew 
knew virtually everything about the character of 
the cargo, and the ship’s papers indicated the real 
and genuine transaction and afforded a satisfactory 
guide as to the ownership, origin or destination of 
the goods carried. No fast mails or telegraph or 
wireless facilities existed at that time by which 
supplementary information might be conveyed to 
the interested parties, and no means by which the 
ship’s papers could be corrected, amended or 
perhaps falsified for the purpose of deceiving pos- 
sible captors. Nowadays, however, the master and 
crew of modern vessels have no personal relations 
with either the consignors or consignees and know 
very little about the real nature of their cargoes. 
In the circumstances, the ship’s papers afford one 
element only of the evidence and do not cover the 
multiple and various other ways whereby valuable 
particulars regarding the captured property may 


3 Sir Samuel Evans in The Minerva (No. 3), May 29, 1916; 
The Granfos, June 5, 1916; The Pythia, July 27, 1916, Off. Tr. 
Notes. 
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be obtained. A Prize Court must, therefore, be 
given the right to ascertain the truth by proper 
investigation and by the introduction of all kinds 
of evidence over and above ship’s papers, provided 
that such evidence be true and material. More- 
over, it is the duty of the judge to take into con- 
sideration all the facts and he is not to “‘ shut his 
eyes to what is generally passing in the world.’’ * 
This practice is in the interest not only of the 
captor but of the claimant himself. An instance 
may here be given of the advantage which has 
accrued to parties as a result of the suppression of 
the preliminary hearing. Under the former pro- 
cedure, the presentation of a false or fraudulent 
claim was fatal to a claimant’s case, and he was 
never allowed to offer further proof. By the new 
practice, an explanatory or exculpatory evidence 
is now accepted and the matter is decided by taking 
into consideration all the relevant facts. As Lord 
Merrivale said in The Astyanaz, once the trial in 
prize becomes a trial upon all the obtainable 
evidence, it was to his mind impossible that with 
the knowledge of the truth an untrue judgment 
should be given by way of penalty for falsehood.* 
The claimant is no longer penalised for a fraudulent 
act by refusal to admit further evidence, but his 
case is dealt with on its merits. 

The natural conclusion is that a full disclosure 
of all the evidence is absolutely essential to the 
course of justice as it places the Court in a position 


4 The Kim, [1915] P. 215. Cf. Lord Stowell in The Rosalie and 


Betty (1800), 2 C. Rob. 343, 344. i. 
& [1921] 6 Li. L. R. 386, 390. And The Castor, [1921] ibid., 


143. 
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to adjudicate on the case with full knowledge of 
all the facts in dispute. 


§ 295. The old French procedure bore a striking 
resemblance to the English on the question of the 
importance attaching to the ship’s papers and the 
depositions of the crew. The Réglement fait par le 
Rot sur le fait de la Procédure des prises qui se font en 
mer of June 6, 1672, prescribed that evidence must 
come in the first instance from the papers and 
documents found on board and the examinations 
of the master and men.® Further proof was only 
received under practically the same _ conditions 
which applied in the British Courts. The changed 
circumstances, however, of naval warfare induced 
the French Prize Courts to modify the former 
strict rules governing the subject and to declare 
admissible all extraneous investigations. Thus, 
in The Luis, it was held that the evidence of hostile 
destination resulting from the intercepted messages 
which had passed between the shippers and the agents 
of the German company ought to be accepted.7 With 
respect to procedure generally, it was laid down in 
The Insulinde that the very character of prize juris- 
diction prevented the Court from taking judicial notice 
of the regulations obtaining in the national tribunals 
and that it was bound to determine all matters coming 
before it by its own special practice.® 


§ 296. The system followed in Germany is sub- 
stantially similar. In The Davanger the Supreme 
Prize Court declared that as proceedings in prize were 


6 Articles 1, 2, 3, 4, 7, 8. Printed in the Code des Prises, op. 
cit,, Iére Partie, p. 48. Rules confirmed by the Reéeglement of 
July 22, 1676, ibid., p. 66. And see Dalloz, Jurisprudence Générale, 
Supplément, Vol. 18, No. 120, et seq. 

7 [1920] J. O., June 18, 1920, 8429. 

8 (No. 2) [1917], ibid., July 8, 1917, 5090. And The Peloponesos, 
[1918], zbid., August 7, 1918, 6882 (Conseil d’Etat). 
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quite distinct from ordinary civil procedure the Court 
was not bound by the restrictive fetters imposed on 
municipal tribunals, but enjoyed absolute freedom as 
to the practice it intended to follow. It could there- 
fore ask for written depositions or statements in leu 
of veva voce evidence or for the production of any other 
document,? 


§ 297. The position of a claimant in a Prize 
Court is peculiar and exceptional. Although it is 
the Crown which, in practically every case, comes 
forward to ask for condemnation and ought, 
consequently, under the ordinary rules, to bear the 
burden of proof, the onus is thrown on the claimant 
to satisfy the Court that the property captured is 
not subject to confiscation. ‘The doctrine that the 
burden of proof rests upon the claimant is an old 
principle and was specially referred to by Lord 
Stowell in The Walsingham Packet.* In more 
recent times, the practice was again reaflirmed by 
Sir Samuel Evans in The Antares : It is the theory 
of the old Prize Courts, and I think it is a very 
sound one, that the Crown themselves capture or 
seize a vessel, and the persons whose property is 
seized must come here in the course of the pro- 
ceedings prepared to give grounds why their 
property is not confiscable. It is enough for the 
Crown to say ‘‘ we regard this vessel or this cargo 
as prize and we seize it as prize and we issue a 
writ against you in which we tell you that we are 
going to ask the Court for its condemnation.” 
Thereupon the parties must file their claim and it 


9 [1917] J. A. P. 177. 
1 (1799), 2 C. Rob. 77, 87. Cf. The Rosalie and Betty (1800), 
ibid., 848; The Countess of Lauderdale (1802), 4 ibid., 283, 286. 
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is for them to show that the seizure and capture by 
the Crown were not rightfully made.* 


§ 298. The plea of res judicata applies to 
prize cases and may be relied upon as an estoppel 
sufficient to bar a claim on the same question. It 
is available both in favour and as against the 
Crown.* But the plea cannot be entertained 
unless the record of the judgment or order of 
the Court upon which it is founded is produced or 
a valid reason given for its non-production.* By 
the general principles governing the matter, it is 
further necessary that the point should have been 
litigated in the previous proceedings and that there 
should have been an adjudication or finding of the 
Court upon the question. In the case of The 
Annie Johnson, counsel for claimants contended 
that the Crown was estopped from proceeding with 
the claim for the condemnation of the goods as a 
letter had already been sent by the Procurator 
General advising claimants of his consent to an 
order being made for the release of the goods. 
Before any order could, however, be made, the 
Procurator General had reconsidered the position 
with the result that he decided to proceed with the 
case. Under the circumstances, their Lordships 
held that the principle of res judicata was not 
applicable. 


2 [1915] 1 B. & C. P. C. 261. Cf. The Sydland, [1917] P. 161n. 

3 The Annie Johnson, [1921] 3 B. & C. P. C. 997. Cf. French 
Prize Court in The Athena, [1918] J. O., December 17, 1918, 10848 ; 
The Marienbad, [1919] ibid., August 12, 1919, 8526; and Supreme 
German Prize Court in The Thorsten, [1916] J. A. P. 79. 

4 The Annie Johnson, supra. 
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§ 299. The statute of limitations is not 
available in prize cases and therefore, as a general 
rule, there ig no time prescribed within which a 
claim before the Prize Court is barred. Lord 
Stowell laid this down clearly in The Mentor® and 
The Huldah.° The same principle was affirmed by 
Lord Merrivale in The Wilhelmina on the ground 
that as a claim in prize is not a claim under 
municipal law, the statutes of limitations did not 
apply.” This is the strict prize rule. As a 
matter of equity, however, the judge possesses a 
discretionary power to refuse his assistance to an 
action brought or pursued after an unreasonable 
delay. It was so exercised, at various times, by 
Lord Stowell, in whose opinion the Court was 
entitled to extend by equity the principles of the 
statutes of limitations to prize causes and would 
not, after a great lapse of time, compel the captors 
to proceed to adjudication or entertain a suit for 
damages for a supposed illegal capture.*® 


2 


§ 300. The expression “‘ costs *’ is used here 
in the meaning of law costs and all other expenses 
fairly incurred in bringing the case before the 
Court, and must be clearly distinguished from 
damages. In this, as in many other respects, the 
practice of the Prize Court wholly differs from the 
practice in the other municipal Courts,” and 


5 (1799), 1 C. Rob. 179. 

6 (1801), 3 ibid., 235, 238. 

7 [1923] P. 112. It was also held by the Conseil d’Htat in 
The Insulinde (No. 2) that the ordinary forms and prescriptions as to 
the time limit of actions were not applicable to the Prize Court, which 
was governed by its own special practice (J. O., July 3, 1917, 
p. 5090). 

& The Susanna (1805), 6 C. Rob. 48. 

9 The Leucade (1855), Spinks, 217. 
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the common law rule that the Crown neither pays 
or receives costs* is subject to exception in prize 
matters. 

An institution of a cause in prize may be 
attended with any of the following consequences : 
(a) the captors may be ordered to pay costs to the 
claimants. Instances of orders against the Crown 
are extremely rare and it is difficult to find a 
reported case where the captors were declared to 
be liable for costs independently of damages for 
unjustifiable seizure;* (b) claimants may be 
ordered to pay costs to the captors. It is not usual 
to condemn a neutral claimant in costs except 
under exceptional circumstances, viz., where he has 
attempted to put forward a false or unreasonable 
claim ; * (c) no order for costs may be made against 
either of the parties. In the Den of Arrhe, Sir 
Samuel Evans said that where claimants had put 
the matter honestly before the Court he would not 
order costs against them,* and in The Asturian he 
held that in all cases where it was fair for the 
claimants to contest the condemnation of their 
property, no costs would be decreed.* In point 
of law, the matter is in the absolute discretion of 
the judge,® who takes all the circumstances of the 


1 Johnson v. The King, [1904] A. C. 817. 

2 In The Miramichi, Sir Samuel Evans refused to give costs 
to the neutral claimants though they were successful in their claim. 
Judgment of November 23, 1914, Off. Tr. Notes. The case is also 
reported am (LOU || es Ts but that part of the judgment which relates 
to costs has been omitted. 

3 Sir Samuel Evans in The Sydland, [1916] 5 L. R. P. C. 267, 
280: The Banka, November 29, 1916; The Noorderdijk, June 11, 
1917; The Bergensfjord, July 2, 1917, Off. Tr. Notes. Cf. Bangkok 
Prize Court in The Chantaboon, October 18, 1917, Rep. Fry Libr. 

4 O07 Te Ra Pa Celoa wos. 
5 [1916] 5 ibid., 216, 221. 
6 Rule 1 of Order XV Tio he Gx R: 
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case into consideration before deciding judicially 
on the question of costs. The fact that the goods 
are released to a claimant does not necessarily 
imply that he cannot be called upon to pay costs 
if he has conducted himself with regard to other 
matters in a dishonest or fraudulent manner.” 

Costs, however, on appeal are frequently given 
and they follow, as a general rule, the event. An 
order may therefore be made either against® or 
in favour of captors. Where the case put forward 
by the appellants has succeeded in part only, there 
is generally no order as to costs." 


§ 301. The practice of the Prize Court requir- 
ing claimants to offer security for costs, has from 
time to time been prescribed or sanctioned by 
statute. The last statutory enactment on the 
subject is the Naval Prize Act, 1864, section 23 of 
which provides that all claimants in prize proceed- 
ings must give security. This was an anomaly, 
since a claimant in a Prize Court is in the position 
of a defendant rather than a plaintiff. Moreover, 
as in the generality of cases, the Crown is in 
possession of the property seized, it would have 
been thought that such property afforded sufficient 
security and that, therefore, there was no real 
justification for asking further security. Section 
23 of the Act of 1864 was repealed by section 1 
of the Prize Court (Procedure) Act, 1914, and 
rules 2 and 3 of Order XVIII. of the Prize Court 
Rules, 1914, must be regarded as a relaxation in 


7 Lord Merrivale in The Beekbergen, [1921] 8 Ll. L. R. 471. 
8 The Daksa, [1917] A. C. 886; The Blonde, [1922] 1 A. C. 318. 
© The Ophelia, [1916] 2 A. C. 206; The Urna, [1920] A. C. 899. 
1 The Zamora, [1916] 2 A. C. 77. 
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favour of claimants of the rights with regard to 
security for costs which the Crown, or the captors 
who represented the Crown, possessed under the 
earlier practice.” This relaxation, however, only 
applies to claimants within the jurisdiction of the 
Court, and it is in the power of the judge to 
make an order in all other cases and to decree that 
the proceedings should be stayed until security is 
given.* The discretion conferred upon the judge 
as to the amount and the manner of payment of 
the security is a judicial discretion and must be 
exercised by him on proper grounds.* 


§ 302. When the judgment or order of the 
Court is proved by ample and sufficient evidence 
to have been procured by fraud, the Court 
possesses the inherent right to set it aside and ‘‘ this 
rule applies to the Prize Court certainly as strongly 
as it does to any other Court.’’® In The Alfred 
Nobel Sir Samuel Evans rescinded his previous 
order © for the release of the goods, as he found 
that that order had been obtained by fraudulent 
practices on the claimant’s part and declared that 
the goods being confiscable property their proceeds 
should be condemned.” 

On the other hand, an order for confiscation 
of the goods may be discharged and their value 
released when claimants are in a_ position 
to show that, owing to circumstances of force 


2 The Stanton, [1917] A. C. 880. 

3 Rules 2 and 8 of Order XVIII. of the P. C. R. 

4 The Stanton, supra. Cf. The Regina d'Italia, [1925] 22 
LB AO at, aly 

5 The Alfred Nobel, [1918] P. 298. 

6 Reported in The Kim, [1915] P. 215, 255, 287. 

7 [1918] P. 293. 
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majeure, it was impossible for them to produce at 
the time the case was first tried the necessary 
documents substantiating their claim. An instance 
of such circumstances occurred in the case of a 
cargo in The Mount Temple condemned in 1915 as 
enemy property, but which on investigation of 
further documents which claimants were able to 
secure after the termination of the war, was proved 
not to have been subject to condemnation.* It is, 
however, necessary in every case that the 
claimants should tender clear evidence that no 
negligence could be imputed to them at the first 
trial. They must also come to the Court with 
reasonable promptitude after learning of their 
rights and satisfy the judge that upon the facts as 
now presented the former decree was wrong.” 


Italian practice on this point holds likewise that 
the Prize Court enjoys the power to rectify a material 
error committed in any of its previous decisions when 
new evidence is brought before it establishing that a 
mistake had occurred.? 


§ 303. It is upon somewhat similar erounds 
that the intervention of third parties is declared 
admissible. It was decided by their Lordships in 
The Bolivar? that where gross injustice would 


8 [1921] 9 Ll. L. R. 475; and Sir Samuel Evans in The Orcoma, 
f1915] 1 B. & C. P. C. 402 :—The power of rehearing must be very 
cautiously used by the Court. Cf. Lord Stowell in The Vroww 
Hermina (1799), 1 C. Rob. 163, 169. 

29 The Vesta (No. 2), [1921] 9 Lil. L. R. 172. 

1 The Moravia No. 8, [1916] G. U., November 30, 1916, No. 
281; The Chrysopolis, [1916] ibid., December TOR LOG NOs 29 1h 
The Dan, [1919] ibid., July 28, 1919, No. 179. Cf. the German 
case of The Capella, [1916] J. A. P., 68. 

2 [1916] 2 A. C. 208. 
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otherwise result, the judge was entitled to set aside 
his own judgments so as to let in bona fide claims 
by third parties who had not in fact been heard 
in the first instance and to whom no opportunity 
of appearing had been afforded. This power of 
the Court is discretionary and can only be exercised 
where the application for relief has been promptly 
made and where, under the circumstances, the 
former decree, if allowed to stand, would amount 
to “‘ substantial injustice.’’ 

The Court, however, has no jurisdiction to 
decide as between persons, some of whom had 
not been parties to the prize proceedings, disputes 
not involving the consideration of the jus bell: and 
arising on facts which had occurred after the 
effective release of the goods to a claimant.* It is 
further necessary in order that the intervention of 
a third party may be granted, that the facts com- 
plained of should have already existed at the time 
the action was first tried. 


§ 304. The practice and procedure governing 
the appellate jurisdiction of the Judicial Committee 
of the Privy Council are regulated by the Judicial 
Committee Rules, 1908, which have now been 
amended by Order in Council of May 2, 1925. An 
appeal to the Privy Council from a judgment or 
order of a Prize Court in England or the British 
Dominions and Colonies is brought in the same 
form as in the cases of any other appeal to His 
Majesty in Council. 

Applications to the Court of first instance for 


3 Egyptian Bonded Warehouse Co. v. Yeyasu Goshi Kaisha, 
[Loea ARCO: 


PROCEDURE. 


the admission of an appeal as of right, or for leave 
to appeal, must either be made at the time that 
the judgment appealed from is delivered by the 
Court or else by motion within seven days from 


the date of such judgment.* Leave may be > 


cranted by the judge even after the expiration of 
the seven days’ period when special circumstances 
justify an extension of the time limit.* Notice of 
the intended application must in any case be given 
by the applicant to the opposite party. 

The Court will not generally admit leave of 
appeal on a mere question of fact, and Sir Samuel 
Evans strictly enforced this rule by refusing to 
allow appeals in any case which did not involve a 
point of law.° Further, leave to appeal will only 
be given on final decrees of the Court and not on 
any interlocutory matter.’ Whenever the admis- 
sion of appeal or leave to appeal is granted by the 
Court, the appellant must satisfy the following 
conditions : (a) he must give sufficient security for 
the due prosecution of the appeal and the payment 
of all costs; (b) he must procure the preparation 
and despatch of the record within such time as the 
judge may think fit to prescribe.® 

Upon admitting or granting leave of appeal, 
the Court may either direct a stay of execution 
pending the hearing of the appeal or else decree 
that the judgment be carried into execution subject 


4 Rule 2 of Order XLIV. of P. C. R. 

5 The Drottning Sophia, [1921] 8 Ll. L. R, 22. 

6 The Atahualpa, July 17, 1916, Off. Tr. Notes; The Progreso, 
[1917] 6 L. RB. P. C. 371, 3878. 

7 The Iolo No. 2, November 5, 1915; The Vera, July 8, 1916, 
Off. Tr. Notes; The Antilla, [1918] 7 L. R. PR. C. 406, 411. 

8 Rule 3 of Order XLIV. of P. C. R. 
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to the respondent giving proper security for the 
due performance of any order of the Privy Council 
on the appeal.® 


§ 305. An appeal to the Privy Council in 
prize matters is treated as a rehearing and there is 
jurisdiction to review the findings of the judge of 
first instance upon questions not only of law, but 
also of fact.” 

Fresh evidence, however, on questions of fact is 
not, as a general rule, accepted. In The Hillerod, 
the Court below was struck by the unsatisfactory 
character of some of the claimant’s evidence and 
the apparent omissions which had presumably been 
intentional. On appeal, the claimants asked for 
leave to supply new evidence, but their Lordships 
refused to entertain the petition as, in their opinion, 
such admission would open the door to grave 
abuses, in the absence of any satisfactory explana- 
tion from claimants that they did not tender the 
evidence to the judge below for the purpose of 
leaving matters involved in doubt so that nothing 
might be proved against them.? If the omission, 
however, is due to an honest mistake, the new 
evidence willbe admitted. The question presented 
itself in The Kim (No. 3),* and Lord Parmoor, in 
his judgment given on behalf of the Board, said 
that in all cases where the documents had been in 
existence before the date of the trial and had been 
open to the inspection of the other party, and the 


® Rule 4 of Order XLIV. of P. C. R. 

1 The Ophelia, [1916] 2 A. GC. 206. 

2 [1917] 8 B. & C. PR. ©. 48._ Cf The Pring Adalbert, [1917] 
A. C. 586; The Hellig Olav, [1919] A. GC. 526. 

SOULOA Sabet ComemrOesn is ‘ 
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omission to put them in below was the result of 
an error as to the date of the hearing of the action, 
it was in the interests of justice that the documents 
should be produced. 

The case was clearly distinguishable from one 
in which evidence was alleged to have been dis- 
covered subsequently to the hearing in the Court 
of first instance and was, therefore, open to the 
reasonable objections which might well be raised in 
such circumstances. 


It was similarly held by the Supreme German Prize 
Court that where documents are exhibited on appeal 
by claimants which, through no fault of theirs, were 
not tendered to the Court below, they are admissible.* 

The view adopted by the French Appellate Prize 
Court was also in accord with the above principles.° 


4 The Lestris, [1917] J. A. P. 301 (claims Nos. 8 & 11). 
5 The Gorontalo, [1917] J. O., May 10, 1917, 3714; The Iberia, 
[1921] ibid., June 14, 1921, 6802. 
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CHAPTER XI. 
AN INTERNATIONAL PRIZE COURT. 


§ 306. It cannot now be seriously disputed 
that the chief function of a Prize Court is to decide 
international questions, since the cases it is called 
upon to determine concern principally the rights 
and duties of foreign States and their subjects. 
On this ground, it appears that there is considerable 
force in the criticisms advanced against the exist- 
ing Prize Courts by the most authoritative 
international publicists.* It has been urged that 
a tribunal which is restricted in its jurisdiction 
and procedure by municipal enactments is not 
peculiarly fit to administer international justice. 
It is anomalous that the application and interpreta- 
tion of international law should be entrusted, in 
the last resort, to Courts set up by one of the 
parties to the dispute, composed of judges 
appointed by the authority of the country in which 
they are situated and bound, in many instances, to 
obey the law of the land. 


§ 307. This anomaly becomes more clear 
when the reasons for the institution in the past of 
Prize Courts are examined. The origin of the old 
rule that ** all prizes must be judged ’’ is intimately 


1 J. Westlake, International Law, Second Edition (1918), Vol. 
2, p. 817; L. Oppenheim, International Law, Third Edition (1921), 
Vol. 2, p. 629; T. J. Lawrence, Principles of International Law, 
Seventh Edition (1923), p. 470; E. Nys, Le droit international 
(1912), Vol. 38, p. 714, and La querre maritime (1881), p. 1238. 
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connected with the curious custom which prevailed 
in the middle ages of a State granting to its subjects 
letters of marque or reprisals against foreign 
Powers and their citizens for alleged denial of 
justice and as a redress for damages sustained.* 
This practice, frequently used in time of peace, 
was subsequently extended to prizes effected 
during war which, in their ancient form, were 
looked upon as an object of profit. It may safely 
be assumed that when the admiral claimed in 
France supreme jurisdiction over all prizes, one of 
his main motives must have been his desire to 
ascertain the value of the captured goods, one- 
tenth of which belonged to him up to the Edict 
of 1758 as a perquisite of his office. The same 
right to a share on prizes was recognised to the 
admiral in England. In 1560 this share amounted 
to one-third of the seizures; * whilst in an official 
document issued on May 23, 1586, his portion is 
described as being ‘‘ the full tenthe parte ”’ of all 
captured vessels and cargoes.* It was only in the 
middle of the seventeenth century that legalised 
privateering took the place of the “‘ depredation sy 
or ‘‘ spoil’’ cases, and that the modern idea of 
prizes effected for the purpose of weakening the 
enemy and reducing his resistance, began to be 
adopted. But all along the organisation oF Prize 
Courts has preserved the distinctive feature of an 
act of grace granted, of his own accord, by the 


2 ‘*Currere super malefactorem donec fuerit emendatum.”’ (hin 
De Mas Latrie, Du droit de marque ou drott de représailles au 
moyen age, (1875) p. 12. 3 9 P. Dom. EBliz., Vol. 12, No. 35. 

4 Select Pleas in the Court of Admiralty, edited by R. G. 
Marsden in Selden Society Publications, Vol. 2, (1897) p. 48. See 
also ante, p. 294. 
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belligerent captor who condescends that seizures 
made by his naval officers be submitted to his 
Tribunals for adjudication. 


§ 308. It would, of course, be unjust to 
attribute conscious partiality to the great majority 
of present Prize Courts. But even if absolute 
impartiality be admitted, it is apparent that these 
Courts are not always at liberty to apply inter- 
national law, as, in many instances, they are bound 
by the orders and the legislative enactments of the 
authority under which they sit. A short review of 
the Prize Courts of the principal Powers involved 
in the last war shows that this continues to be 
actually the case. 


§ 309. Taking continental countries first, it is 
noted that prize law is governed in France by the 
different Décrets, Arrétés and Ordonnances which, as 
previously seen, have since 1681 regulated prize juris- 
diction. The Instructions of the Minister of Marine 
to French naval commanders of December 19, 1912, 
and January 30, 1916, for the application in time of 
war of international law are accepted as authoritative 
by the French Courts.® 


§ 310. In Italy the equivalent Instructions of 
March 25, 1917, are also considered as obligatory law 
for the Prize Court. In the Ministerial Report accom- 
panying the Instructions it is expressly stated that 
these rules form part of the positive law of the king- 
dom and that they are binding on all the Italian 
administrative and judicial authorities.® 


5 Decisions in The Hir (No. 2), [1916] J. O., August 17, 1916, 
7506; The Ariadne, [1917] ibid., October 6, 1917, 7927. See also 
supra, p. 20. 

6 Antea, p. 28. 
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§ 311. In Germany the Prisenordnung of Sep- 
tember 30, 1909, 1s implicitly obeyed by the Prize 
Tribunals as are all similar regulations issued by the 
Government.” Their authority was clearly admitted 
by the German Prize Courts in the cases already 
referred to.® 


§ 312. Even in those countries where Prize 
Courts are organised on strictly judicial lines, as in 
Great Britain and the United States of America, 
enactments passed by the competent constitutional 
authority are binding on the Courts. 


Prize law is governed in the United States by the 
Acts of 1812 and 1864, and by the code of maritime 
warfare promulgated by the Navy Department in 
June, 1917. There are no recorded decisions, as far 
as can be ascertained, of the American Tribunals in 
prize matters during the recent war, but it had already 
been held in The Amy Warwick® that “ Prize 
Courts are subject to the instructions of their 
Sovereign.”’ 


In Great Britain, prize adjudication is defined, 
as previously stated, both by Statute and by Orders 
in Council and depends also largely on precedents. 
We have seen that it is now well settled that the 
executive orders of the Crown are not binding on 
the Prize Court except when they amount to a miti- 
gation of the Crown’s rights in favour of neutrals 
or enemies. This is in itself a great protection to 


7 Reichgesetzblatt, [1914] No. 50, 275 to 800, and subsequent 
amendments. 

8 Antea, p. 24. 

9 Antea, p. 19. 
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claimants in which the British Courts stand 
unparalleled. When, however, the supreme legis- 
lative power has taken a decided line, a Prize Court, 
hike any other Tribunal, can only obey. The 
opinion, therefore, of Lord Mansfield * that an Act 
of Parliament cannot alter the law of nations, is 
only a pious aspiration and not a statement of facts. 
It has sometimes been argued that The Zamora 
decision ig conclusive as to the doctrine that 
a Prize Court has to administer international law 
independently of any municipal legislation. This 
argument is entirely unfounded, since their Lord- 
ships expressly acknowledged that ‘‘ a British Prize 
Court would certainly be bound by Acts of the 
Imperial Legislature.’’? It is submitted that The 
Zamora judgment amounts simply to a negation of 
any legislative power being vested, under English 
constitutional law, in the Crown or its executive 
organs, but that it is not an affirmation that Prize 
Courts are unfettered in their jurisdiction by the 
enactments of their national sovereign authority. 


§ 313. An absolutely independent and un- 
controlled position for Prize Courts would be 
opposed to the generally recognised principle that 
a State is ultimately responsible for the decisions 
of its tribunals. This rule has received an 
unequivocal confirmation by both the British and 
French Governments during the Great War. In 
the Memorandum accompanying the Maritime 
Rights Order in Council, 1916, and in the Décret 


1 The Act of Parliament, (7 Anne, c. 12) did not intend to 
alter, nor can alter, the law of nations, in Heathfield v. Chilton 
(1767), 4 Burrow, 2016. 
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of July 7, 1916,” by which the Declaration of 
London was withdrawn, and certain other fixed 
principles were adopted, the Allied Powers 
solemnly declared that the judgments of their Prize 
Courts would conform to the admitted rules of the 
law of nations. It is obvious that the British and 
French Governments would not have assumed such 
an engagement if they were not sure that their legis- 
lative enactments would be binding on their Courts. 

Further, the fact that Prize Courts must accept 
the recitals justifying reprisals from the Executive,” 
very seriously undermines the theory that these 
Courts are independent judicial bodies. 


§ 314. The most progressive solution, and a 
solution which is in full accordance with natural 
justice and the tendency of modern times, is to 
assign the adjudication of all international questions 
to International Courts. It is only an International 
Tribunal which can apply, in strict independence 
and judicial impartiality, the universal law common 
to all the parties and over which, in the words of 
Sir James Mackintosh, ‘‘ none of them can claim 
any authority.’’ * 


§ 315. Another complaint which has several 
times been urged against municipal Prize Courts 
is that in many instances they assert rules of 
evidence and procedure derogatory to common 
law. The violation of neutrality or the enemy 


2 Parliamentary Papers, Miscellaneous No. 22 (1916); J. O., 
July 8, 1916, p. 6049. 

3 The Leonora, [1918] P. 182 and [1919] A. C. 974. Cf. French 
Prize Court in The Almazora (No. 2), [1920] J. O., April 29, 1920, 
6502. See also antea, p. 250. 

4 The Minerva (1806), Memoirs of the life of Sir James 
Mackintosh (edited by R. J. Mackintosh) (1835) Vol. 1, p. 319. 
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destination of goods should no more be presumed 
than any other question of fact or of law arising 
in civil or criminal actions in the ordinary Courts 
of Justice. The contrary, however, is the practice 
adopted by Prize Courts and it is the neutral or 
enemy claimant on whom in every case rests the 
burden of proof.° 


§ 316. There is, moreover, an apparent 
lack of justification for the doctrine submitting 
to the belligerent’s tribunals seizures of neutral 
property effected outside his territorial waters. In 
ordinary legislation, the decisions of national 
Courts concerning foreigners are accepted as con- 
clusive because the alien, by his voluntary act, has 
come within their jurisdiction. In prize cases, 
however, foreign subjects and their property are 
forcibly and against their will brought before the 
captor’s Court. Even in the few seizures effected 
in belligerent waters, the questions to be deter- 
mined relate much more to the violation of a 
principle of international law than to an infringe- 
ment of, or an offence against, the territorial 
sovereignty of the captor. 


§ 317. It is, therefore, not surprising to find 
that the anomalies and inconveniences of municipal 
Prize Courts have since an early date aroused the 
criticisms of foreign Governments and of inter- 
national writers. The Report drawn up in 1752 
by the celebrated Chancellor, Samuel de Cocciji 
(who presided over the Commission appointed by 
Frederick H. of Prussia to inquire into the dispute 


5 Antea, p. 319. 
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arising out of the captures of Prussian vessels by 
British privateers during the war of 1744-1748) is 
a vigorous protest against the jurisdiction of 
belligerent States in all matters relating to neutral 
Sovereigns or neutral citizens. In 1794, Jean de 
Steck, in a similar spirit, strenuously denied to the 
captors, in the absence of an express treaty stipu- 
lation, the right to judge neutral prizes.® 


§ 318. In this connection it should be noted 
that, starting with the eighteenth century, the 
principle began gradually to gain ground that the 
decisions of national Prize Courts were not final 
settlements in so far as foreign States and their 
subjects were concerned. A significant result of 
the recognition of this principle was that on many 
occasions belligerents had to agree to the neutral 
Power’s demand that the judgments of their Prize 
Courts should be referred to mixed Commissions 
for review and further adjudication. 

A mixed Commission was thus appointed under 
Article 7 of the Jay Treaty of November 19, 1794, 
to determine the claim of American nationals with 
respect to the capture and condemnation of their 
property by British Prize Courts.’, 

The principle of review was also admitted by 
Denmark in relation to the seizures of American 
vessels and cargoes effected during the war of 
1807 between Great Britain and Denmark.® 


6 Essais sur divers sujets relatifs ad la navigation et au 
commerce pendant la guerre, (1794) p. 81. 

7 J. B. Moore, History and digest of the International 
Arbitrations to which the United States has been a party (1898), 
pp. 809, 3073. = 

8 Martens, Nouveau Recueil de Traités (1825-1830), Vol. 8, p. 
350. 

G.P.L. 22 


337 


tecognition 
by belligerents 
that the 
decisions of 
their Prize 
Courts are 
open to 
review. 

Mixed 
Commissions. 


338 


A TREATISE ON THE LAW OF PRIZE. 


The French Government equally consented, 
under the Convention of July 4, 1831, to pay an 
indemnity to American citizens for all unlawful 
captures, confiscations, destructions and condem- 
nation of their vessels, goods or other property.® 

By the Treaty of February 8, 1853, between 
the United States and Great Britain, a mixed 
Commission was also charged to adjudicate on all 
maritime prizes made subsequently to the Peace 
Treaty of 1815." 

Again between Great Britain and the United 
States, the various claims known collectively as the 
‘*Matamoras cases,’’ were submitted for final 
determination to the mixed Commission established 
under Articles 12 to 17 of the Treaty of Washington 
of May 8, 1871.7 

During the Great War, the British Government 
suggested, in reply to certain complaints made by 
the United States concerning the judgments of the 
English Prize Courts, that such decisions should 
be subjected to review by an International 
Tribunal.* The composition of this tribunal was 
not defined in Lord Grey of Fallodon’s letter, but 
it would appear that, had the United States agreed 
to the British proposal, it would eventually have 
been organised on the lines adopted for the mixed 
Commissions. 

The idea of mixed Commissions has, in fact, 


2 Martens, Nouveau Recueil de Traités, Vol. 10, p. 380. 

1 Lapradelle-Politis, Recueil des arbitrages internationaux, 
Vols ope 23: 

2 Moore, op. cit., 688, 3902, 

3 Sir Edward Grey’s letter to the American Ambassador, July 
31, 1915, in Further correspondence between His Mayjesty’s 
Government and the United States Government, respecting the 
rights of belligerents, Miscellaneous No. 14 (1916) [Cd. 8233] p. 17. 
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been always a favourite one since it was first put 
forward by that great champion of neutral rights, 
Martin Hubner,* and subsequently developed and 
enlarged upon by Nau, Tetens and Martens.* But 
such Commissions are not an effectual remedy 
against the inadequacies of municipal Prize Courts. 
They are resorted to at'the termination of war, after 
considerable delays, and then only for cases judged 
by the neutral Governments as _ sufficiently 
important to justify the diplomatic friction and the 
long negotiations which are invariably associated 
with their institution. | Considered both in their 
composition and their awards, they bear a striking 
resemblance to the Arbitral Tribunals, and they 
show a strong tendency to settle the questions 
involved more by means of a compromise than in 
the form of a strict Judicial decision. 


§ 319. Another scheme for the reform of 
Prize Courts is due to Galiani who, in 1782, pro- 
posed that the adjudication of all cases dealing 
with contraband of war carried by neutrals should 
be assigned to the neutral State’s tribunals.® 
This suggestion, is, however, open to exactly the 
same criticisms raised against the captor’s Courts, 
with another difficulty in addition as to the 
authority competent to decide the question of the 
nationality of the vessel or cargo in all cases where 


4 Dela saisie des bdtiments neutres (1759), Vol. 2, p. 45. 

5 B. 8. Nau, Grundsitze des Vélkerseerechts (1802), pp. 306 
et sq.; J. N. Tetens, Considérations sur les droits réciproques 
des puissances belligérantes et neutres sur mer, (1805) pp. 163 
et sq.; G. F. Martens, Précis du droit des gens moderne de 
l'Europe, (1864) Vol. 2, p. 326. Fanta, : 

6 Dei doveri dei principi neutrali verso 1 principt guerreggiantt 
é di questi verso 1 neutrali (1782), pp. 402 et sq. 
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the neutral character of the property seized is 
contested by the belligerent Power. 


§ 320. A further plan was tentatively 
advanced at about the same period by Baron de 
Sainte Croix, who advocated the creation of a 
tribunal composed of the representatives of the 
principal neutral nations sitting permanently in an 
independent country and entrusted with the adjudi- 
cation, on strictly legal lines, of all neutral 
captures.” 


§ 321. Reverting to more recent times, it is 
interesting to note that the question of the necessary 
reforms to be introduced in the organisation of 
Prize Courts has preoccupied the Institut de droit 
international since its very foundation. On the 
proposal of Professor Westlake, the Institute 
appointed in 1875, at its Hague Session, a Com- 
mittee to which the drafting of a plan for the 
establishment of an International Prize Tribunal 
was referred.* The subject came up for discussion 
two years later at the Zurich Session, and a declara- 
tion was formally carried to the effect that the 
necessity of reforming the actual state of things 
was an urgent ohe.® A scheme for the creation 
of Appellate Tribunals in prize cases was finally 
adopted at Heidelberg in 1887.* The scheme 
provided for the constitution by each belligerent 
Power at the beginning of every war of a Court 
composed of five members, two of whom would be 


7 Histoire des progres de la puissance navale de l’Angleterre, 
(1786) Vol. 1, p. 468. 

8 Annuaire, Vol. 1, (1877) p. 9. 

2 Tbid., Vols 25 a(l878)) etsy 

1 [bid., Vol. 9, (1887) pp. 218, 289. 
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nominated by the belligerent State. The remaining 
members were to be chosen by three neutral nations 
selected by the captor. Such a reform was 
obviously only a partial one. Every latitude was 
left to the parties regarding the appointment of 
the judges who might not necessarily have been 
jurists. Another obvious defect was the multi- 
plicity of the Courts created, which was funda- 
mentally opposed to the desired uniformity in prize 
jurisprudence. 


§ 322. The question of the International 
Prize Court was also discussed by the International 
Law Association at the Christiania (1905), 
Budapest (1908), and The Hague (1921) Meetings, 
but no agreement was reached on account of the 
divergent views expressed by its members.* 


§ 323. The last and most important project is 
that adopted by the Second Hague Peace Con- 
ference, 1907 (Convention No. XII). It marks 
an appreciable step forward towards the realisa- 
tion of that tribunal which, as we have seen, has 
been a desideratum for so many years past. In 
spite, however, of the universal approval accorded 
to The Hague Convention,® the world was unfor- 
tunately not yet ready for the creation of the 
International Prize Court owing, mainly, to the 
misapprehension by some States of their national 
interests. The principal objection to its establish- 


2 Reports of the International Law Association, 29nd, 25th and 
30th emieren ces pp. 151, 79, 29. 
3H P.C., p. 442; Westlake, op. cit., Vol. 2, p. 3817; HE. Nys, 
Le droit international (1912), Vol. ip p. 149; von Liszt, Das 
Volkerrecht, 11th Edition (1918), p. 360. 
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ment related to the uncertainty of the law which 
the Court was to apply. 


§ 324. With respect to this last point, a 
serious attempt at codification was made in 1908 
when a Naval Conference was specially convened 
in London for the purpose of formulating the 
‘* acknowledged principles of International Law.”’ 
The London Conference failed, however, to 
accomplish its object, as the Declaration containing 
the result of its work was never ratified by the 
signatory Powers. 

Minor objections to The Hague Convention were 
concerned with the alleged disregard of the equality 
of States in the composition of the Court, and with 
the constitutional difficulties encountered in certain 
countries as to a possible reversal of the decisions 
of their supreme tribunals by the international 
judiciary. 


§ 325. It is believed that when the former 
objections against the International Court are 
examined under present conditions, it will be 
found that they are not so formidable as they might 
at first sight appear. The first and chief objection 
relating to the absence of a code of naval warfare 
has now lost much of its importance. Codifica- 
tion, though admittedly a difficult matter, is not 
an insoluble problem. Since the Declaration of 
London, 1909, new international organisms have 
sprung into being specially adapted for the pur- 
pose of rendering the rules of the law of nations 
uniform. Added to this there is the significant 
fact that States are now increasingly appre- 
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ciating the benefits deriving from the creation of 
International Tribunals and the unification of 
international law. Moreover, a review of the 
judgments of the Prize Courts during the Great 
War shows that, although many divergencies as 
to the application of certain principles still existed, 
there was almost a unanimous consensus of opinion 
on a fairly considerable proportion of the points 
involved. The number of open questions is not 
now so great as to render an agreement on the 
main rules of maritime law in time of war impos- 
sible. The chief important conflict of views 
relates to the test to be applied for the deter- 
mination of enemy or neutral character, which, 
according to the Anglo-American criterion, 1s 
founded on domicile, whilst in continental legis- 
lation it depends on nationality. But unifying 
tendencies have also been at work in this field. 
On the one hand, continental Powers have given 
a predominant importance to the question of 
prohibiting all intercourse of their citizens with 
persons domiciled in enemy territory, irrespectively 
of what their nationality might be.* On the 
other hand, the restrictions imposed on enemy 
citizens when domiciled in the belligerent captor’s 
territory, and their inclusion in the Black Lists 
when resident in neutral countries has consider- 
ably modified the Anglo-American criterion of 
domicile. A good majority of cases have thus 


4 See, for instance, the French Decree of September 27, 1914, 
which includes in the classification of enemies all persons resident 
in Germany and Austria-Hungary, even though they might not be 
of enemy nationality, J. O., September 28 and 29, 1914, pp. 8068, 
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been disposed of on identical principles, and the 
few remaining questions do not appear to be so 
conflicting in nature as to preclude an international 
agreement on the fundamental rules of naval 
warfare. 


§ 326. With reference to the second objec- 
tion, it should be observed that the rule of equality 
of States does not mean that the interests of all 
the Powers in international maritime law are the 
same. It really means equality of sovereignty. 
An International Court in which all nations would 
have the right of appointing a judge would be 
quite unworkable. Greater predominance must 
therefore be given to Powers possessing big 
mercantile marine and trade over States having 
limited maritime connections. It is essential, 
consequently, that whilst ensuring the contribution 
of all the nations of the world in the selection of 
the judges, the Court should preserve the cardinal 
feature of a small tribunal. The problem has 
been solved, in great part, by the League of 
Nations in the constitution of the Permanent Court 
of International Justice in 1920. 


§ 327. The third objection would have been 
completely eliminated if the International Prize 
Court were a Court of first instance.® Possible 
conflicts with national tribunals would thus have 
been avoided. This scheme appears, however, 
quite unripe for the present. The organisation of 
the International Court as an Appellate Tribunal 


® The Institute of International Law expressed this desire 
(voeu) at Heidelberg in 1887, Annuaire, Vol. OS De lite 
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has the important advantage of utilising the actual 
machinery of the captor in prize matters before 
submitting them to the international judiciary. 
The conservation of municipal Courts is, besides, 
necessary for deciding all cases arising between the 
belligerent captor and his subjects, cases which 
would obviously not be fit for litigation in an 
international tribunal, and also for the adjudica- 
tion of prizes in respect of which no claim has been 
entered by the owners or interested parties. It is 
suggested that constitutional difficulties would 
disappear by bringing before the International 
Prize Court for determination, not the judgment 
of the national Court, but solely the question 
involved, under the form of a new trial and as a 
de novo procedure. The final protocol of the 
Declaration of London, 1909, authorised the 
alternative option of a direct action for compen- 
sation for injury caused by a seizure, thus avoiding 
a possible reversal of the judgments of the captor’s 
tribunals. The form of the action is, of course, 
immaterial, provided that the principle of revision 
be admitted. 


§ 328. It will consequently seem that, in the 
face of present conditions, there is not in reality 
much weight in the objections raised against the 
institution of the International Prize Court in 1907 
and 1909, and it may be hoped that its establish- 
ment will meet with general approval in the near 
future. The advantages which will be derived 
from its creation are manifold. 


§ 329. To neutrals it would provide a sure 
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remedy against any unjustifiable or oppressive 
belligerent interference with their commerce, and 
against any arbitrary innovations or abuses in the 
exercise of the right of capture. The existence of 
an impartial tribunal in which the neutral State is 
represented and before which it can put forward 
its claims, will serve to allay national irritations and 
susceptibilities caused in some cases by the judg- 
ments of the captor’s Courts. At the present time 
a neutral Government has either to accept these 
decisions, even when it is convinced that they 
are manifestly unjust and that they sacrifice its 
legitimate rights, or else resort to war as the only 
means of obtaining redress. It is an historical fact 
that the war of 1812 would never have been 
undertaken by America had there existed an 
International Prize Court to which it could have 
submitted what it considered its just claims. The 
Russo-Japanese War made Great Britain realise 
the grave inconveniences of Municipal Prize Tri- 
bunals, and the great danger of being obliged to 
protest against their judgments. 


§ 330. To belligerent Powers, on the other 
hand, the establishment of an International 
Prize Court would afford an effective protection 
against the violation of international law by 
their adversaries, against which, in the actual 
state of things, there is no remedy left except 
ultimate resort to reprisals, with their manifold 
disadvantages. 

In the second place, a belligerent now finds 
it expedient in many instances to yield to neutral 
pressure, even though he might be convinced that 
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justice is with him, in order to avoid complications 
and possible extension of hostilities. In 1879, on 
the intervention of the German Government, Peru 
was forced to release the German vessel The Luxor 
which had been duly condemned by its Prize 
Court. Even a strong maritime Power is at times 
obliged by urgent military reasons to put up with its 
legitimate rights rather than create new difficulties. 
During the South African War, Great Britain con- 
sented to pay damages for the stoppage of the 
German ship The Bundesrath, although it had been 
effected in strict accordance with the rules of 
naval warfare. In the more recent case of The 
Wilhelmina, the British Government paid compen- 
sation to the American claimants of a cargo of 
foodstuffs destined to Hamburg (a fortified town 
and a base of operations and supply of the enemy 
State), in spite of the fact that, judged in the 
light of previous and subsequent decisions, it 
constituted contraband of war.° And in the 
‘American Meat Packers ’’ cases, although the 
goods had been formally condemned by the British 
Prize Courts, about 90 per cent. of their values 
was paid out to the claimants.” 


§ 331. It is, of course, true that the interests 
of a nation vary according as to whether it 1s 
neutral or belligerent, but it is obvious that it 
cannot reasonably enjoy protection against abuses 
unless it is prepared to afford the same protection 


6 Memorandum of the British Government to the American 
aN ie April 8, 1915, in A. J. I. L., Vol, 9 (1915), Supplement, 


LTS 
7 [1919] 3B. & C. P. ©. 497, 511. Cf. The Leda (No. 2), [1919] 


ibid., 497, 505. 
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to other States against possible abuse on its own 
part. Moreover, a Power would be ill-advised if 
it were to base, on present interests, its approval 
or rejection of international institutions founded 
on right and equity. The interests of a nation 
change with the times and the different political 
transformations and combinations, and the only 
controlling principle for the direction of inter- 
course between States should be the principle of 
justice. 


§ 332. The creation of the International 
Prize Court would, further, develop and mould 
the law of nations, as the individual Powers, 
realising that the judgments of their tribunals 
would be subject to annulment by the international 
judiciary if found contrary to the law of nations, 
will feel the necessity of making their municipal 
enactments fall in harmony with international law. 
The Court will equally build, in course of time, 
a series of binding and authoritative precedents 
which will secure continuity and uniformity in 
prize jurisprudence, and form a valuable body of 
case law. 


9909 


333. This is not the place to open a con- 
troversy as to whether the law of nations can be 
better improved by further codification rather than 
by a sequence of judicial precedents. It is sub- 
mitted, however, that a necessary step for giving 
international law a more positive character consists 
in the establishment of International Tribunals. 
It is hoped that States may goon reach an agree- 
ment on the general principles of the law of 
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nations, but it would be too sanguine to expect that 
this codification will ever be so complete as to 
cover all possible eventualities. A code of law 
must necessarily be accompanied and completed 
by a series of decided cases. 


§ 334. A few suggestions may perhaps be 
made in conclusion about the fundamental rules 
which should govern the organisation and pro- 
cedure of the International Prize Court. 

The Court should be composed of judges in 
the technical sense of the term, that is, per- 
manent and professional jurists of acknowledged 
proficiency and of the highest moral reputation. 
They would be appointed by the League of Nations, 
or any other international organism constituted of 
the delegates of the world’s maritime Powers, for 
a fixed period of years, and would be precluded 
from taking part in the decision of any case in the 
municipal tribunals and from receiving, either 
from their Government or any other State, any 
remuneration except that authorised and payable 
by the international community of nations. The 
judgments of the Court should proceed on mere 
legal deliberations and on purely judicial grounds. 
An arbitral tribunal is incompetent to deal with 
prize matters because (1) it is not exclusively 
composed of jurists; (2) is unable to ensure con- 
tinuity of justice as its members are selected 
separately and for each case by the parties; (3) its 
decisions result more in a compromise founded on 
considerations of expediency than in a strict legal 
sentence. 
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§ 335. The International Prize Court should 
be open both to the neutral Powers and to the 
neutral subjects. The advantage of giving to the 
particular individuals the right to sue before the 
Court will exempt neutral Governments from the 
burden of examining and endorsing the claims of 
their nationals, if they do not care to do so. The 
interests of a State and those of its citizens 
are not, further, always identical, whilst, in the 
majority of cases, it is the individuals who are 
most directly affected by the seizure. In order 
to avoid, however, possible conflicts between 
the neutral nation and its subjects, a right of 
preference should be accorded to the neutral 
Government if it thinks fit to intervene. 


§ 336. The Court should also be accessible 
to the enemy citizens. ‘This extension would serve 
to guarantee the due observance by municipal 
tribunals of international treaties and of the prin- 
ciples of the law of nations regarding enemy 
property. It corresponds, further, to the modern 
idea of justice, the old practice of the enemy 
having no locus standi in judicio being now 
obsolete. The right of an alien enemy to appear 
as a claimant has, as we have seen, been fully 
admitted by the great majority of the Prize Courts 
of the belligerent Powers in the last war.® 

The privilege of opening the International 
Tribunal to the neutral and enemy citizens may 
be protected against abuse by the individuals 
being compelled to furnish adequate security for 


8 Antea, p. 312. 
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costs, which will subject them to serious pecuniary 
loss if their claims are found to be exorbitant, 
frivolous, or based on bad faith. 


§ 337. The jurisdiction of the Court will 
thus be founded upon the nature of the cases, 
and not upon the nature of the parties as in the 
Permanent Court of International Justice, 1920, 
where the proceedings are exclusively confined 
to litigations between States, and which, in its 
present form at least, seems inappropriate for the 
settlement of prize questions. There is a further 
point which renders this latter forum rather inade- 
quate to deal with prize matters. It relates to the 
rather restricted procedure of the Court which 1s 
not competent to hear and determine any dispute 
between nations unless founded on an express 
previous assent by the States concerned, and whose 
jurisdiction is not compulsory except where a 
special agreement has been signed to that effect 
by the contracting Powers. 


§ 338. The International Prize Court should 
be an Appellate Tribunal. It would, however, 
be a Court of first instance when no final judgment 
by the municipal tribunal has been given within 
two years from date of seizure. 

Belligerent captors are to be left free to decide 
whether the case may be brought before the 
International Prize Court after decision by their 
national tribunals has been delivered in first 
instance or only after an appeal, but they should 
not be allowed to adjudicate on a case in more 
than two instances. 
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Norway, 
captures in territorial waters of, 110, 113 
claims as to extent of territorial waters, 110 


Nys, ERNEST, 
on institution of an International Prize Court, 330n., 341n. 
right of enemy to appear in Prize Courts, 312n. 


OccupaTION, military, 51 sq., 68, 103, 144 


OppENnHEIM, L., 
opinion on the International Prize Court, 830n. 


‘‘ OrpER,’’? CONSIGNMENTS TO, 188 sq. 


ORDERS IN COUNCIL, 
power to prescribe prize law, 13 sq., 333 sq. 


OWNERSHIP, 
as the real test of character, 75 sq. 
how evidenced, 80 sq. 


Oxrorp Manvat or Navan War, 1913...146, 159n., 169n., 261 
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Paris, DrcLARATION oF, 1856, 
binding character of, 7 sq., 21, 25n. 
provisions of, on blockades, 227 sq. 
enemy goods in neutral vessels, 164 sq., 199 
neutral goods in enemy vessels, 106 sq., 264 sq. 
privateering, 252 


PERMANENT Court oF INTERNATIONAL JUSTICE, 344, 351 
PERSONAL ErFects ofr CREW, 162 sq. 


PHILLIMORE, LoRD, 
on illegality of the destruction of neutral property, 264n. 


Ports, 
carriage of prizes into, for adjudication, 259 sq., 274 
““convenient,’’ 258 sq., 274 
enemy vessels at outbreak of war in, 121 sq. 
meaning of, 128 sq. 
nature of, as affecting destination of contraband, 178 sq. 


PoRTUGAL, 
prize regulations relating to enemy vessels in port, 141 
suppression of conditional contraband, 181 


PostaL CORRESPONDENCE, 158—161 
definition, 161 sq. 
legal position of, when destined to blockaded ports, 159 
met ‘‘ at sea,’’ 159 sq. 
right to immunity, 158 sq. 


PRECEDENTS, 
value of, in prize law, 15 sq., 21, 811 sq., 348 


PRESUMPTIONS 
of enemy character, 103 sq. 
hostile destination, 188 sq. 
invalid transfers of vessels, 89 sq., 92 sq. 


Prisoners oF War, 156 sq., 214. See also Carren Suips; MInirary 
PERSONS, 


Privateers, right of visit and search, 250 sq. 
Prize Bounty, 299 


Prize Courts, 1—29 
jurisdiction of, 830—48 
law administered by, 4 sq. 
organisation, 1 sq., 18—29 
places where they may be instituted, 27n., 302 sq. 
See also under particular countries. 
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Prize Court Russ, 1914...305 sq. 
Prize Droits, 294—301 
Prizp Sauvace, 288 sq., 290. See also SALVAGE. 


PRIZES, 
carriage of, into 
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‘a convenient port,’’ 258 sq. 
allied ports, 260 
neutral ports, 42 sq., 260 sq. 
cognisable solely in the Admiralty Courts, 30 sq. 
definition of, 30 
loss or destruction of, 184 sq., 275 
must be brought in for adjudication, 259, 274, 302 
powers of the Court in relation to, 274 sq. 
time of passing of property in, 289 sq. 
when out of the custody of the Court, 39, 42 sq. 


PROBABLE Cause justifying seizure, 270 sq. 


PROCEDURE, 302—329 
admission of claims by third parties, 325 sq. 
costs, 321 sq. 
governed by national legislation, 15, 286 sq., 804 sq., 318 
onus of proof, 319, 335 sq. 
plea of res judicata, 320 
rules relating to appeals, 3826 sq. 
appearance, 307 sq. 
evidence, 313 sq. 
institution of proceedings, 305 sq. 
setting aside of former judgments, 324 sq. 
Statute of Limitations as applicable in prize, 321 


Propucs or Enemy Sor, 64, 65. See also ENEMY Sor. 


PROPERTY, 
material date for the determination of, 99 sq. 
passing in time of peace, 82 sq. 
war, 84 sq., 289 sq. 
in regard to warships, 33, 44 


Pyrennes, TREATY oF, 1659...251 


RECAPTURE, 
captor’s title on, 289 sq. 
determination of passing of property on, 289 
payment of salvage on, 290 sq. 


RELIGIOUS, SCIENTIFIC, OR PHILANTHROPIC MIssIoNs, 
legal position of vessels engaged in, 153 sq. 
waiving of rights of blockade, 236 sq. 
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RENAULT’s Report ON DECLARATION OF LonpDoN, 11, 94 sq., 213 


REQUISITION oF SEIZED Property, 134 sq., 277 sq. See also ANGARY, 
RicHT or. 


Res Juproata, plea of, 320 
““ RESERVED ’’ Droits, 296 


RETALIATION, 
rules governing resort to, 243 
when justifiable, 243 sq., 249 


RETALIATORY ORDERS 
during the Napoleonic Wars, 245 sq. 
war of 1914—18...238 sq., 244 sq. 


Rune NaAvicaTion CoNveNTIOoN, 1868, 
inference of hostile destination, 180 


Rivers, captures in, 35 sq., 40 


Rospinson, Str CHRISTOPHER, 
on carriage of despatches, 208 
claim of territory, 110 
trading with the enemy, 221 


RULE oF Wark OF 1756...62, 173 


RUMANIA, 
Prize Courts, constitution of, 29n. 
jurisdiction of, 47 sq. 
prize regulations, 29, 256n., 301 


Russi, 
Prize Courts, constitution of, 27 sq., 303n. 
Jurisdiction of, 47 
prize regulations, 28, 119 


Sarnte-Crorx, BARON DE, 
on institution of International Prize Court, 340 


SALVAGE, 
as incidental to prize, 32 
payment of, on recapture, 288 
right of captors to, 287 sq. 


SEA, 
ancient custom of, 4 sq., 294 
captures at, 137 
correspondence at, 159 
interpretation of term, 137 sq. 
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SrarcH, RicHT or. See VISIT AND SEARCH. 
SEIZURES. See CAPTURES. 
Suips. See VEsseLs; ENemMy VesseLs; NEUTRAL VESSELS, 


Surp’s PAPERS, 
enumeration of, 258 
examination of, 252 sq. 
old rule on evidence deriving from, 313 sq 


S1aM, 
Prize Courts, constitution of, 28 
law administered by, 28 sq. 
SIGNALLING APPARATUS ON ENeMy Surps, 34 


Smestan Loan, case of, 18, 164, 183n., 336 


Smatnt LocaL TRADE, 
immunity of vessels engaged in, 151 sq. 


“* SponIATION ’’ OF PAPERS, 147, 216 sq. 


Stats CoNTROL OF GOODS 
as affecting contraband articles, 180 sq. 


GraTISTICAL CAsES, 195 sq. 


Statute Law, 
binding force of, 14 sq. 


STECK, JEAN DB, 
on right of captors to judge neutral prizes, 337 


SUBMARINES, 
destruction of vessels by, 248, 263 sq. 
effectiveness of, in relation to blockades, 226 
must comply with accepted rules of war, 263 


Sugnz CANAL, 
provisions on stay of vessels in, 38 
use of, as a port of refuge, 130 


SUPPRESSION OF DOCUMENTARY EVIDENCE 
as a presumption of enemy destination, 191 sq. 


“ Qusprorous Circumstances ’’ justifying seizure, 271 sq. 
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SWEDEN, 
claims to extension of three-mile limit of territorial waters, 120 
passage of vessels through territorial waters of, 120 sq. 
prohibition of disclosure of books in Prize Courts, 187 sq. 
seizures in waters of, 120 


TERRITORIAL WATERS, 
extent of, 109 sq., 117 sq., 120 
whether included in the term “‘ at sea,’ 187, 159 
See also NwuTRAL TERRITORIAL WATERS. 


TERRITORY, 
change of allegiance while property is afloat, 102 sq. 
in the occupation of the enemy, 51 sq., 68 


Terens, J. N., 
on mixed Commissions in prize disputes, 339 


TrapDE DomicitE. See DomiciLe. 


TRADING WITH THE HNEMY, 221—25 
definition of, 221 sq. 
distinguishable from contraband and blockade, 223 sq. 
proclamations relating to, 51n., 224 
general rules on, 222 sq. 
statutory or ‘‘ Black Lists ’’ in relation to, 224 sq. 


TRANSFER OF PROPERTY, 
after the outbreak of war, 86 sq., 89 sq., 93 sq. 
in blockaded ports, 96, 2380 
contemplation of war, 84 sq., 89 sq., 92 sq. 
time of peace, 82 sq. 
in transitu, 86 sq., 102 sq. 


TREATIES, INTERNATIONAL, 
binding force on Prize Courts, 7 sq., 22, 24, 26 sq. 
Treaty of Pyrenees. See PyRENzES. 
Utrecht. See UTrEcHr. 
Washington. See WASHINGTON. 


Tuas, Licgurers, anpD OTHER CRAFT, 
jurisdiction of Prize Courts on, 83, 40, 44, 45 
whether within the meaning of ‘‘ merchant vessels,’’ 144 Sq. 


TURKEY, 
prize regulations of, 29, 48 


Unpun Drvay 
as justifying damages against captors, 272, 302 
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Unitep Statis of AMERICA, 
instructions for the Navy on maritime warfare, 20, 67, 117, 158, 218, 
217n., 2381, 256n., 333 
Prize Courts, constitution of, 18 
jurisdiction of, 38 sq. 
law administered by, 18 sq. 


UNNEUTRAL SERVICE, 208-—220 
carriage of despatches, 208 sq. 
military persons, 211 sq. 
charter of neutral vessels by enemy Governments, 215 sq. 
classification of, 208 
destruction of vessels for, 266 
mens rea in, 210 sq., 220 
neutral ships under belligerent convoy, 217 sq. 


Urrecut, Treaty or, 1713, 
on right of visit and search, 251 
theory of infection, 199 


VEssELS, MiRoHANT, 
adjudication of, by Prize Courts, 33, 40, 44 
classification of, 141 sq. 
craft included in the term, 38, 40, 44, 45 
destruction of, 261 sq., 265 sq. 
determination of character, 62 sq., 67—75 
in blockaded ports, 96, 228 sq. 


VESSELS OF WAR, 
classification of, 40, 44 
definition of, 252 
jurisdiction of Prize Courts on, 88, 40, 44, 46 
supplies to enemy, 180 
validity of transfers in time of war, 92n. 
See also NEUTRAL WARSHIPS. 


VISIT AND SEARCH, 
by whom exercisable, 251 sq. 
changes under modern practice, 253 sq. 
distinguishable from seizure, 268 sq. 
how effected, 252 sq. 
includes right of securing suspicious cargoes, 954 
locality where carried out, 253 
prohibited in neutral territorial waters, 109, 253 
resistance to, 258 
right of, generally, 251 sq. 
as regards hospital ships, 146 
mail ships, 160 
neutral warships, 251n. 
sanction to the right of, 258 
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War, 
conduct of, 38, 45 sq. 
contemplation of, as affecting transfers, 84 sq. 
effect of termination of, on prize proceedings, 171 
outbreak of, in relation to trading, 221 sq. 
vessels at sea in ignorance of, 137 sq. 
entering enemy ports before outbreak of, 121 sq. 


War of 1756. See Rute of War oF 1756. 
WarsHips. See VESSELS OF WAR. 


WASHINGTON, TREATY oF, 1922, 
rules on submarines, 2638n. 


WESTLAEE, J., 
on International Prize Court, 330n., 340 
retaliatory measures, 243n. 


WHEATON, H., 
on want of reciprocity in the law on enemy trade, 57 


WILHELMINA, THE, case of, 347 
WIRELESS APPARATUS, 
equipment of, as affecting knowledge by ships of outbreak of war, 132 


. of declaration of blockade, 233 
prohibition of warlike information by, 209 sq. 


YACHTS, 
whether within the description of “‘ merchant vessels,’’ 142 sq. 


Zoucn, R., 
on theory of infection, 199 
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